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At Aurora Training Advantage, we take great care in producing educational

webinars of the highest quality. Unfortunately, there are parties that have been

illegally using our content and marketing it as their own. To protect the integrity 

of our content, please contact us if you are viewing this webinar through any 

company other than Aurora Training Advantage. Our Customer Support 

number is 407-542-4317 and email is support@auroratrainingadvantage.com.

Your cooperation is greatly appreciated.

mailto:support@auroratrainingadvantage.com?subject=Fraud%20Alert
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What Is The Average Cost of Litigation 
From The Administrative Stage 

Through Litigation?

a. $25,000

b. $50,000

c. $60,000

d. $150,000

e. None of the above
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Litigation Risk is Real

• Employment lawsuits make up a disproportionate percentage 
of the federal docket

▪ Last year over 50,000 employment cases were filed in federal court 

▪ Over $1.4Billion in damages awarded

• Easy to file a lawsuit and the stakes are very high

▪ Even Easier Now with EEOC!

• Managers feel paralyzed by employment laws--creating more 
problems down the road
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Anti-Discrimination Laws

Employment discrimination is prohibited by: 

Federal Statutes

State Statutes

Local Statutes

Common law 
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Discrimination Basics 

Under many discrimination 
statutes, an employee must file a 
charge of discrimination with the 

EEOC and/or other applicable 
Agency prior to filing suit.  
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What are the protected 
classes?

• Lack of a permanent mailing 
address

• Using the mailing address of a 
shelter as one’s own

• Ownership of a medical 
marijuana license

• Ownership of a concealed 
carry license

• Citizenship
• Familial Status
• Victims of Domestic Violence
• Order of Protection Status

• Childbirth
• Medical conditions 

related to childbirth
• Mental Disability
• Marital Status
• Sexual Orientation
• Military Status
• Unfavorable 

Military Discharge
• Gender Identity
• Arrest Record

• Race
• Color
• Religion
• National Origin
• Sex
• Age
• Disability
• HIV/AIDS
• Genetic Information
• Pregnancy
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Retaliation Claims

The Problem 
Employee’s 
Best Friend
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NOTICE OF CHARGE OF 
DISCRIMINATION

Do We Have To Respond To This?
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ONCE IN PORTAL
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IF YOU IGNORE IT, 
IT WILL NOT GO AWAY
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• Charge within 300 days from 
discriminatory event

• EEOC sends “Notice of Charge of 
Discrimination”

▪Option to mediate

▪Requests position statement, 
documents, and information from 
employer

• This is the Legal document (many 
different forms)

EEOC Charge Process In A Nutshell
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• EEOC may conduct 
investigation

▪ Presence of counsel for 
management interviews

▪Not for non-management 
interviews

• Notice of Right to Sue – 90 
days to file suit from receipt of 
letter

EEOC Charge Process In A Nutshell

14
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Litigation Holds – What is It

•Pending litigation or a pending government 
investigation will require preservation of 
relevant documents and data

•Preservation will often require preservation in 
native format

•Pending litigation will also require a suspension 
of all or part of the company’s document 
destruction program
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Litigation Holds – When 

When is the duty to preserve triggered? 
❖ When party has notice that evidence is 

relevant to the litigation (demand letter, 
administrative charge, lawsuit, other notices)
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Litigation Holds - What

What must be preserved? 

❖All information that may be reasonably 
calculated to lead to the discovery of 
admissible evidence

❖Data maintained by outside third parties
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Litigation Holds - How

Upon notice of pending litigation send a litigation 
hold notice:

➢Specifically describe documents covered by the 
hold and the period of time

➢Require preservation in format in which it was 
created and is maintained until and unless told 
otherwise

➢Determine who receives the notice of hold
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Litigation Holds - Who

Who must be involved?

➢Parties, counsel, IT personnel and other “key players” in litigation to 
communicate, identify and preserve all potential sources of 
information

➢Develop a method by which to maintain relevant information

➢Follow up with key players and re-issue litigation holds if necessary
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Investigating Charges

• Investigation techniques (this will be handled by a 3rd party investigator or someone 
in human resources)
▪ Begin by creating a timeline of events

▪ Timeline will help organize the alleged crucial events and identify the relevant witnesses that 
need to be interviewed

• Conducting Interviews
▪ Conduct interviews individually outside of the presence of the individual’s supervisor, 

manager, or co-worker

▪ You don’t want them to simply tow the company line or agree to what others might say

▪ Interview all relevant witnesses, including employees of clients, if necessary

• Work with legal counsel
▪ Experienced in investigations

▪ Protect attorney-client privilege

▪ Protect work product privilege
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Investigating Charges

• Always document all investigations and interviews! Take notes 
and ask the following questions:

• Who?

• What? 

• Where?

• When? 

• Why?

• How?

• Who was the alleged victim and harasser? Who witnessed it?

• What harassing actions were said to have occurred?

• Where did the harassment take place? (at work or off site?)

• When did the harassment take place? (isolated or frequent?)

• Why or why not were corrective actions taken?

• How was the issue resolved/what was the investigation’s 
conclusion? 
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Investigating Charges

• Preventative and corrective actions can include the following:
▪ Physical separation at the workplace*

▪ Additional discrimination, retaliation, and harassment training

▪ Transfer to different locations*

▪ Suspension

▪ Termination

*If Complainant is still employed by the Company, they should almost  NEVER
be moved to an unwanted position, location, or schedule after filing a complaint 
– this can quickly be viewed as retaliation

• Preventative and corrective actions must be reasonably calculated to 
end harassing conduct and prevent future harassment – simply 
“going through the motions” won’t cut it!
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The Position Statement

https://www.eeoc.gov/employers/effective-position-statements

“At a minimum, it should include specific, factual responses to 
every allegation of the charge, as well as any other facts which you 

deem relevant for EEOC's consideration.  The position statement 
should clearly explain the Respondent's version of the facts and 

identify the specific documents and witnesses supporting its position.  
A well drafted position statement can help EEOC accelerate the 

investigation and limit requests for additional information.”

Attorney Work Product 3/18/2021 23

https://www.eeoc.gov/employers/effective-position-statements
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General Themes

• Regard the administrative proceeding as a useful opportunity, 
prior to commencement of formal litigation, to gather facts 
and prepare defenses while memories are fresh and employee-
witnesses are available

• Respond with a view toward litigation in court

• Respond specifically to the allegations

25
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• Obtaining a “No Cause” 
determination

• Dissuading employee from 
filing suit 
▪ When told that they don’t have a 

case by an independent third 
party, many employees will drop 
the matter

• If suit is filed, you’re still able 
to defend  

Objectives in an EEOC Investigation

26
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• Think about what you submit to the 
EEOC

• All information and every document 
given to the EEOC is available to the 
plaintiff’s lawyer

Judgment Calls

27
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How Much Information Do I Provide? 
Two Theories

• Theory No. 1 – Act as if you have the right to remain silent -- tell 
the EEOC you did not discriminate and provide no additional 
information. 

• Disadvantages:
omore likely to have an on-site investigation;  

omore likely to have a reasonable cause finding

omore likely to irritate the EEOC toward your company

omore likely to have the EEOC file suit on the employee’s behalf

• Advantages:
oLess likely to provide an inconsistent position that can be used 

against you later

28
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How Much Information Do I Provide?

• Theory No. 2 – Provide a detailed position statement

• Disadvantages

• Increased likelihood of inconsistent positions during litigation

• Educating plaintiff’s counsel

• Unintentionally making admissions that you violated the law

• Advantages

• Increased likelihood of dismissal of charge

• Increased likelihood that neither the EEOC nor the employee 
will file suit

29
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• Information about the company

• Employee’s date of hire

• Probationary v. regular employee

• Employee’s position, including all 
reason(s) for adverse action

• At-will employment status

• Signed receipt for handbook

What To Include In the 
Position Statement

30
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• Information regarding posting of 
company policies/rules violated

• Documentation regarding negative 
counseling/disciplinary action during 
course of employment

• Copies of policies/rules violated related to 
charge

• Receipt indicating knowledge of 
policies/rules violated

What To Include In the 
Position Statement

31
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• Background information leading to the 
action taken by the company

• Admissions by employee about the 
misconduct

• Employees who have been disciplined 
for engaging in similar actions outside 
of the protected class

• Brief summary and analysis of relevant 
law

• Evidence that complainant was hired, 
disciplined, or terminated by someone 
within his or her protected class.

• COMMON SENSE ARGUMENTS

What To Include In the 
Position Statement

32



fisherphillips.com

Miscellaneous Considerations

• If necessary, explain why actions taken were different 
for different employees

• Different supervisors

• Different business circumstances

• Don’t ignore an issue (discriminatory wage issues)  

33
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• DO NOT HAVE THE WRONG 
PERSON DRAFT YOUR 
POSITION STATEMENT!

• Ensure the author is knowledgeable 
of the facts and the law
▪ Legal counsel may be in the best 

position to do this

• Do not waive your factual and legal 
defenses

What Not To Do With The 
Position Statement

34
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After the Position Statement

• The EEOC may issue a request for records which, in the context of
the case, are not relevant

• Possible option to provide the relevant documents requested, which
will hopefully result in the EEOC not needing the irrelevant
documents

▪ Consult with legal counsel to determine when objections are appropriate

• If the EEOC still wants such information, it will (but may not) ask for
it a second time.

• Can object if warranted

35
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The Position Statement as Evidence

• Evidence for the Company
▪Consistent explanations
▪Witness statements
▪ Identifying admissions by Complainant

• Evidence against the Company
▪Admissions by the Company
▪ Inconsistent positions can be evidence of pretext

oKeep in mind unemployment hearings, correspondence 
to the Department of Labor, and statements made to 
other supervisors/employees

oDon’t send someone off to bind the company who 
doesn’t know what he/she is doing

37
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Outcomes
• No Probable Cause

• Rare

• Conciliation
• Signals Potential Problem

• Right to Sue 
• 90 Days
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Flat Fee Discount

• Mention Webinar – Investigation and Position 
Statement for $4,000 Flat Fee

• Must reach out to Jason Keck directly and not be a 
current Fisher & Phillips client 

• Will likely receive Holiday Card!

Jason D Keck
Phone: (312) 580-7804 

Email: jkeck@fisherphillips.com
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Final Questions

Jason D Keck
Phone: (312) 580-7804 

Email: jkeck@fisherphillips.com
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Thank You

Jason D Keck
Phone: (312) 580-7804 

Email: jkeck@fisherphillips.com
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