EDITOR’S INTRODUCTION: RECONCEPTUALIZATION,
RETHEORIZATION, AND RECONTEXTUALIZATION OF
HUMAN RIGHTS
John Zijiang Ding
The study of human rights faces an important turning point and must address a
diversity of new perplexities and challenges. The reexamination of human rights in
today’s discourse has gradually emerged as the subject of a very particular and
expansive academic field of study–a much more complex one, involving four aspects:
re-conceptual approaches, re-theoretical enhancement, re-contextual arrangement, and
re-applicable development. To discuss human rights, “not merely to analyze the
interaction of theory and practice but also to contribute in some small way to
improving practice” (Donnelly, 2013, 7). The study of human rights should be
involved in the fundamental interrelation of all types of human values and social
behaviors, since “The boundaries of the subject are steadily expanding” (Steiner,
Alston and Goodman, 2012, 2). A convergence of goals of human rights means that
an essential restructuring of basic research and its cross-cultural comparisons must be
accomplished. Significantly, “understanding the history of the human rights idea is
essential to understanding the debates and problems that arise when we try to theorize
human rights” (Langlois, 2013, 12). The study’s central theme is that questions and
analytical modes of human rights in human development are rapidly being challenged
as a fundamental framework for philosophical criticism, and in its place will appear
new researches from more investigators with interdisciplinary, multi-methodological
approaches and analytical examinations. Since the discussion of human rights is an
important concern for political philosophers, it is necessary for us to define this
concept analytically and critically. Any types of human rights can be considered an
explanatory variable, a reference parameter, a conceptual framework, or an analytical
mode, which will be examined on its possible grounds and according to its
characteristics--the objects, the subjects, the motivations, the sources, and the extent.
However, despite their differences in origins and expressions, “all these visions of
human rights have confronted powerful opposition and forces of resistance every step
of the way” (Lauren, 2011, 2). In recent philosophical debates two quite distinct ways
of considering human rights have emerged: the “traditional” conceptions of Alan
Gewirth and James Griffin2 to be distinguished from the “political” or “functional”
(Beitz) conception of rights, inspired mainly by John Rawls's work in The Law of
Peoples (Benhabib, 2013, 38).1
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More and more scholars attempt to recontextualize human rights in the new
socio-political changes, regional situations, and specific fields. H. J. Steiner, P. Alston
and R. Goodman discuss international human rights through a very wide
contextualized socio-political, ethical and cultural conditions (Steiner, Alston and
Goodman, 2012, 2). M. N. da Costa wants to “contextualize the human rights
discourse, by looking at its emergence and transformation - from the political
motivations to the extension of implications brought by the United Nations” (Costa,
2012, 270). L. Forman emphasizes contextualizing “the Implications of South African
Socioeconomic Rights Jurisprudence for the International Human Right to Health”
(Forman, 2009, 62). We may also list other examples. For A. Pittman, the concept of
adaptability in “feminist strategy” begins to emerge and the ways in which global
discourses such as “human rights and Islam” are adapted and “contextualized to the
local setting is explored” (Pittman, 2010); J. Amador discloses “the challenges of
protecting women’s human rights” in Southeast Asia through “contextualizing
modernity” (Amador, 2013); T. Cruz tries to provide contextualizing “human rights in
the Philippines” (Cruz, 2009); R. Mushkat advocates contextualizing “environmental
human rights” (Mushkat, 2009); and J. Edwards addresses contextualizing “ language
rights” (Edwards, 2003).
What are the new perplexities and challenges in the studies of human rights?
What are the resent responses and argumentative solutions by those scholars? We
may make a brief review as follows. B. de Sousa Santos says that he has been
puzzled by the extent to which human rights have become the language of progressive
politics. Indeed, for many years after the Second World War human rights were very
much part and parcel of Cold War politics, and were so regarded by the Left. Double
standards, complacency towards friendly dictators, the defence of tradeoffs between
human rights and development – all these factors made human rights suspect as an
emancipatory script. Whether in core countries or throughout the developing world,
progressive forces preferred the language of revolution and socialism to formulate
emancipatory politics. “However, with the seemly irreversible crisis of these
blueprints of emancipation, those same progressive forces find themselves today
resorting to human rights to reconstitute the language of emancipation.” (Santos,
1999, 214) P. Hayden tries to conceptualize human rights through a more
philosophical way. In his view, the philosophy of human rights brings together an
extensive collection of classical and contemporary writings on the topic of human
rights, including genocide, ethnic cleansing, minority cultures, gay and lesbian rights,
and the environment, providing an exceptionally comprehensive introduction. The
author wants to base his discussion of human rights on the sources written by those
great thinkers, and effectively selects those first hand reading materials from 1)
classical authors such as Plato, Aristotle, Cicero, Aquinas, Grotius; 2) modern authors
such as Hobbes, Locke, Rousseau, Burke, Paine, Wollstonecraft, Kant, Bentham,
Marx, and Mill; 3) contemporary authors such as Hart, Cranston, Feinberg, Pogge,
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Nussbaum, Rorty, and Derrida; 4) non-Western authors such as Confucius, Mo Tzu,
The Buddha, The Dalai Lama, Kwasi Wiredu, Abdullahi, and Ahmed An-Na’im. In
the second part of this book, Hayden deals with contemporary issues such as
“universalism and realism,” “minority cultures and group rights,” “ethnic cleansing
and humanitarian intervention, “women’s rights,” “gay and lesbian rights,” and
“human rights and the environment” (Hayden, 2001).
L. Wenar contrasts two conceptions of human rights which, following Beitz. For
him, “we can call the orthodox and the practical conceptions. The orthodox, defines
human rights as those rights that human has against every other, at all times, in all
places, under all conditions, and simply in virtue of her humanity. This orthodox
conception is familiar from the philosophical literature on human rights, and any
philosophy will know how to construct an orthodox theory of human rights using the
standard tools of a consequentialist or deontological moral theory. Accordingly, “The
practical conception of human rights is quite different, and is more familiar from
international politics than from the philosophical literature. On the practical
conception, human rights define a boundary of legitimate political action” (Wenar,
2005, 285). For Wenar, human rights are obviously immensely important for our
politics, and “so understanding which rights are such human rights should be a
proportionately important topic for philosophical theory” (Ibid, 286).
J. Mahoney discloses “significant challenges of human rights” indeed to
humankind. For him, it is necessary to examine the conceptualization of and
justification for human rights. He addresses the major objections to human rights such
as the risks of rights inflation, the encouragement of egoism, societal conflict,
Western imperialism, and cultural relativism. Mahoney then asserts the
acknowledgment of human rights logically culminates in an ethical cosmopolitanism
which reflects the moral unity of the human race. According to him, the timely,
universal and empowering discourses on human rights, “have inspired and shaped this
study which is aimed at examining, and commending, their challenges today”
(Mahoney, 2007, VIII). He supports the human rights discourse among philosophers
such as Maurice Cranston, Wesley Hohfeld, Henry Shue, John Rawls and Alan
Gewirth, as well as the economist Amartya Sen. In his understanding, a view of
human rights can be concerned as universal claims that provide protection against
collective intrusions, that include basic rights claims, and that help to create a
community where rights and duties have an interrelationship (Ibid, 98–113). He
continues to inquire into various possible bases for “establishing” human rights (Ibid,
119). He also clarifies theistic, natural law, intuitionist, pragmatic and dignityoriented justifications for human rights. Mahoney emphasizes the impact of
globalization on human rights. For him, globalization can be defined as “the
expansion of the scale of human events, activities and interactions from a local to a
worldwide, or global, level” (Ibid, 162). He supports a “global ethic” that rejects
crude cultural relativisms, subjects all societies to evaluation, and includes a
“principled cosmopolitanism” derived from “the moral consciousness of belonging to
a single human race” (Ibid, 185). Consequently, he finds danger in having a morality
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which is bound by kinship, community or citizenship in any restrictive sense of the
word (Ibid, 180–187). More importantly, a “world government” is not needed to
support human rights norms, but, rather, a range of global, supranational and
transnational forms of governance, regulation, community, consciousness and identity
alongside local ones can inform their implementation (Ibid, 185–186).
For K. Baynes, the last several decades have witnessed a dramatic increase in the
attention given to human rights. There are clearly many reasons for this, including the
exponential rise in the number of governmental organizations and NGOs within the
international arena, debates about the role of the nation-state in a “post-Westphalian
order”, the post-cold war debates about the grounds and limits of ‘humanitarian
intervention’, and the emergence of a “global civil society” as one important aspect of
the wider process of globalization. These and other factors have contributed to a
condition in which human rights discourse has become the “lingua franca” of the
international community. Generally, human rights have become a wider and more
visible feature of our political discourse, yet many have also noted the great
discrepancy between the human rights invoked in this discourse and traditional
philosophical accounts that conceive of human rights as natural rights. For this reason,
he wants to “explore the philosophical interpretation of this human rights
phenomenon.” In particular, he wants to “examine a more recent approach to human
rights that has been called a ‘political conception of human rights’ and my aim is to
address two broad concerns that have been raised in connection with it.”(Baynes, 2009, 371372). For him, central to this ‘political conception’ of human rights is the idea of
human rights as special (in contrast to general) rights that individuals possess in virtue
of speciﬁc associative relations they stand in to one another. This view is explored
and defended through a critical review of four recent political conceptions – Michael
Ignatieff, John Rawls, Thomas Pogge and Joshua Cohen. Baynes concludes: “At any
rate, noting the wider function of human rights, I think, supports the virtues of a
political conception and weighs against any identiﬁcation of human rights with the
more traditional and limited set of natural rights” (Ibid. 387). S. M. Liao and A.
Etinson conceptualize human rights through a new perspective. For them, according
to one longstanding account, “the Naturalistic Conception of human rights,” human
rights are those that we have simply in virtue of being human. In recent years,
however, a new and purportedly alternative conception of human rights has become
increasingly popular. This is so-called Political Conception of human rights, the
proponents of which include John Rawls, Charles Beitz, and Joseph Raz. These two
scholars argue for three claims. First, they demonstrate that “Naturalistic Conceptions
of human rights” can accommodate two of the most salient concerns that proponents
of “the Political Conception” have raised about them. Second, they argue that the
theoretical distance between Naturalistic and Political Conceptions is not as great as it
has been made out to be. Finally, they argue that a Political Conception of human
rights, on its own, lacks the resources necessary to determine the substantive content
of human rights. Liao and Etinson think that if they are right, not only should the
Naturalistic Conception not be rejected, the Political Conception is in fact incomplete
without the theoretical resources which a Naturalistic Conception characteristically
provides. These three claims, in tandem, provide “a fresh and largely conciliatory
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perspective on the ongoing debate between proponents of Political and Naturalistic
Conceptions of human rights” (Liao & Etinson, 2012, 327-352).
A. Iriye, P. Goedde and W. I. Hitchcock in their edited book attempt to examine
“human rights revolution”, and “the globalization of human rights history” through
the selected readings written by 15 well-known contributors such as K. J. Cmiel, G.
D. Cohen, E. Borgwardt, W. I. Hitchcock, A. Grossmann, A. Black, and so on. For
them, human rights have a long history, yet their tenure as a historical subject is
surprisingly short. The absence of human rights history in these works suggests that
even in an era of increased rights consciousness, historians did not consider human
rights “a useful category of analysis” (Iriye, Goedde and Hitchcock, 2012, 3).
Accordingly, “the history of history rights is local and global, particular and
universal, and above all, it is a history of both advances and setbacks” (Ibid, 6).These
contributors to this book look at the wave of human rights legislation emerging out of
World War II, including the UN Declaration of Human Rights, the Nuremberg trial,
and the Geneva Conventions, and the expansion of human rights activity in the 1970s
and beyond, including the anti-torture campaigns of Amnesty International, human
rights politics in Indonesia and East Timor, the emergence of a human rights agenda
among international scientists, and the global campaign female genital mutilation.
The book concludes with a look at the UN Declaration at its 60th anniversary.
Bringing together renowned senior scholars with a new generation of international
historians, these essays set an ambitious agenda for the history of human rights. 2
S. Moyn regards human rights as” the last utopia”. In his discussion, the phrase
“human rights” implies an agenda for improving the world, and bringing about a new
one in which the dignity of each individual will enjoy secure international protection.
“It is a recognizable utopian program: for the political standards it champions and the
emotional passion it inspires, this program draws on the image of a place that has not
yet been called into being (Moyn, 2012, 1). He claims that contrary to conventional
assumptions, there was no widespread Holocaust consciousness in the postwar era,
“so human rights could not have been a response to it.” For him, the best general
explanation for the origins of this social movement and common discourse around
rights remains “the collapse of other, prior utopias, both state-based and
internationalist”; “human rights were born as the last Utopia—but one day another
may appear” (Ibid, 8-10).
H. J. Steiner, P. Alston and R. Goodman contribute a very systematical course
book which has 1497 pages, and attempt to provide a contextualization of
international human rights movement. They examine the world of contemporary
2
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human rights more widely and deeply, including legal norms, political context, moral
ideals, humanitarian laws of war, human rights discourse, state interests, international
relations and institutions, governmental (state) and nongovernmental (nonstate)
actors, and economic development. Further, “the three principal themes of law,
politics and morals are interrelated, indeed inseparable, for an understanding of the
human rights movement (Steiner, Alston and Goodman, 2012, 2). There are five tasks
for their studies, the first is to provide “background to international human rights
movement,” namely, to produce human rights issues in the large, as they arise and
become known, including “introduction to human rights issues and discourse,” “up to
Nuremberg,” “civil and political,” and “economic and social rights” (Ibid, 3-322). In
order to establish a solid moral basis for the human rights movement, the three
authors select many firsthand readings written by the great thinkers or well-known
scholars such as Kant’s The Metaphysics of Morals (Ibid, 291). The second is to
examine “challenges to universalism and conflicts among rights”; or the way that
courts from different states address and argue about the alleged violations of rights
that come before them, including “rights, duties and cultural relativism,” and
“conflicting traditions and rights” (Ibid, 323-556) The third is “international human
rights organizations,” including “the need for international institutions and their
challenges to sovereignty,” “intergovernmental enforcement of human rights norms,”
“treaty organs,” “regional arrangements,” “civil society,” interpenetration of
international and national systems,” and “enforcement by states against violator
states” (Ibid, 556-985). The fourth is “states as protectors and enforcers of human
rights” (Ibid, 986-1130). The fifth is “current topic,” including “massive human rights
tragedies,” “self-determination and autonomy regimes,” “globalization, development,
and human rights,” (Ibid, 1131-1362). In A. J. Langlois’ discussion, despite the
rhetoric of human rights—that they are universal, inalienable, inherent, and so on—
the contemporary usage of rights is a very recent affair, emergent out of the history of
the West. For him, neither Socrates nor Jesus, neither Confucius nor the Buddha,
would have claimed—in the face of injustices they experienced—that their universal
human rights were being abused. Today, however, the language of human rights has become
globally recognized as a response to injustice. “The way in which we think about this
transition, the emergence and spread of the idea of rights, is important for the way in
which we seek to justify and theorize human rights” (Langlois, 2013, 12).
J. Donnelly aims to explicate an important interdisciplinary examination of
human rights as universal rights. He addresses that any conception as well as the idea
of human rights itself is historically specific and contingent. For this purpose, he
attempts to examine “how human rights work?” and “how they both rest and help to
shape our moral nature as human being?”; and considers the problem of philosophical
foundation of substantive theories of human rights” (Donnelly, 2013, 7) In his
discussion, the Universal Declaration and International Human Rights Covenants
provide the norms of global human rights regime (Ibid, 162); and “Regional human
rights machinery in Asia and the Middle East has until recently been almost
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nonexistent (Ibid, 178). He points out that genocide was legally considered largely
outside of the framework of internationally recognized human rights; one of the major
changes in the post-Cold War politics of international human rights has been the
development of a practice of multilateral armed intervention against genocide; and
“international efforts remain largely focused on punishing violators rather than on the
promotional and preventive activities characteristic of most other international human
rights regimes” (Ibid, 183). Donnelly tries to assess multilateral human rights
mechanisms through focusing on differences in regimes that arise from the source of
their authority, but he says: “Each type of mechanism has its own strengths and
weaknesses (Ibid, 190). Donnelly’s wide-ranging discussion looks at all aspects of
human rights, drawing upon political theory, sociology and international relations as
well as international law. Cogently argued, it seeks to construct a theory of
international human rights. Donnelly deals successfully with “two of the principal
challenges” to the notion of the universality of human rights: “the argument that some
non-Western societies are not subject to Western norms, and the claim that economic
development may require the sacrifice of some human rights. ” 3
In this JET issue, seven scholars develop a reconceptualization, a retheorization,
and a recontextualization of human rights through diverse perspectives. According to
Josef Seifert, moral obligations and basic human rights must be distinguished from
each other and from positive rights and laws. Ethics and basic human rights rest on
human dignity. The right to life is shown to be a natural and “absolute right,” but it is
also in a certain sense the absolutely foundational concrete human right
(Urgrundrecht) grounded in ontological dignity: all other human rights presuppose
necessarily human life while human life has no more fundamental foundation in other
goods but constitutes their ground. Other ideas about the most foundational right
(such as the habeas corpus) are less foundational for the reason that they are more
insignificant, can be suspended, are not immune to emergency states, such that their
violation is not under all circumstances a grave violation. Moreover, they presuppose
the right to life. These rights also refer only to a small sector of humanity, not
applying to babies or comatose patients. The right to life is held by all human beings
without exception, it is unrenounceable. The respect for human life would not
necessarily prevent a person from depriving another person of all other human rights,
selling her as slave, torturing her, etc. From this point of view the right to life is in no
way the Urgrundrecht, but rather the “universal right to be respected in one’s human
dignity,” as well as “the right not to be harmed.” The paper concludes to a trilogy of
the most basic human rights respect for which includes respect for all human rights.
Xunwu Chen’s article purports to explore the conflict between the universal idea
of basic human rights and Asian contexts, values, and concepts of good life and
happiness. Doing so, it proposes to draw several conceptual distinctions in the present

3
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global discourse of human rights. It then examines three Asian value-arguments,
namely, the postmodern, the pragmatic, the critical. It further proceeds to defend the
pragmatic and liberal argument on the one hand and insists the unity and integrity of
the universal idea of basic human rights on the other hand. Thomas M. Besch’s paper
engages a recent attempt to provide such a grounding, namely, Forst’s “reflexive”
account. On this account, moral-political validity claims commit us to a constructivist
requirement of reciprocal and general acceptability, while this requirement both
commits us to accord to others a right to justification and allows for a justification of
other human rights. The paper grants the substantive implications of this requirement,
but takes issue with the claim that it is reasonably non-rejectable. The author argues
that this requirement cannot be established reflexively in Forst’s sense, and this is for
reasons that mark general limitations of reflexive, presuppositional arguments for
relevantly contested conclusions. He argues, as well, that we should not suppose in
this context an idea of the reasonable that would entail that it is unreasonable to reject
that requirement. Thus, this reflexive case for human rights fails, as it remains
hypothetical. But it shifts the issue in an interesting direction.
In Vincent Luizzi’s regards, of special interest is whether Russian laws, arguably
discriminatory to its homosexual population, can figure into an argument that
ultimately calls for some action to counteract this discrimination. Many calls to action
invoke a comparison with the Olympics in Berlin when there was discrimination
against Germany’s Jewish population. Special consideration is given to what needs to
be added to this analogy to create a moral obligation to address the wrongfulness of
Russia’s conduct although of comparable interest is what needs to be put on the table
to establish an obligation to address Russia’s treatment of its homosexual population
regardless of whether the argument makes use of the analogy. For Cenyang Li, shared
articulations of moral values across societies in the global age are like common
currencies in a globalized economy. No currency is pre-determined to be a world
currency; no single articulation of moral values is pre-determined to be globally
shared. The ultimate goal of the international human rights discourse is to promote
certain moral values through persuasion; it should not be merely forcing people to
change their behavior, but rather convincing people to accept certain moral values
which they have not explicitly embraced or to embrace certain moral values as more
important than they have previously held. This, the author maintains, is the nature of
the international human rights discourse.
Roberto Cantú argues one fundamental point: namely, that to understand our
current globalized condition, one must first recall and rethink the first globalization of
markets, exchanges of ideas, and the migration of peoples across the world’s oceans
in the sixteenth century under the flags of Spanish and Portuguese galleons. From this
argument the critical task turns to the analysis of Tirso de Molina’s El Burlador de
Sevilla (The Trickster of Seville, 1620), a play that represents Spain’s Golden Age in
its artistic as well as political and religious dimensions, especially in its representation
of Islamic and Christian conflicts that contain in embryo form question of religious
tolerance and human rights across the globe from the Age of Discovery to the present.
The study of Tirso de Molina’s play is meant to open paths of reflection on sixteenth
century forms of European nationalism that coincided with the rise of other imperial
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nations—English, French, Dutch--resulting in caste-like hierarchies and religious
conflicts in colonial settings, problems that continue to divide peoples across the
world. John Zijiang Ding analyzes that the concept of rights has gradually emerged
as the subject of a particular academic field of study—a complex one, involving three
aspects: conceptual approaches, theoretical orientation, and practical development.
The study of Chinese “rights” should be involved in the fundamental interrelation of
all forms of Chinese human values and social behavior. This study will focus on the
ways in which certain naïve, vague and implied consciousness and spontaneous and
haphazard actions of Chinese rights have affected the processes of Chinese social
changes and human development. A convergence of goals of “rights” means that an
essential restructuring of basic research and its cross-cultural comparisons must be
developed. The study’s central theme is that questions and analytical modes of
“rights” in Chinese human development are rapidly being challenged as a
fundamental framework for philosophical criticism, and in its place will appear new
research from investigators with interdisciplinary, multi-methodological approaches
and analytical examinations. This article attempts to recontextualize traditional
Chinese “rights” through socio-philosophical and historical-cultural perspectives.
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IS THE RIGHT TO LIFE OR IS ANOTHER RIGHT THE MOST
FUNDAMENTAL HUMAN RIGHT – THE “URGRUNDRECHT”?:
HUMAN DIGNITY, MORAL OBLIGATIONS, NATURAL RIGHTS,
AND POSITIVE LAW
Josef Seifert



Abstract: Moral obligations and basic human rights must be distinguished from
each other and from positive rights and laws. Ethics and basic human rights rest on
human dignity. The right to life is shown to be a natural and “absolute right,” but
it is also in a certain sense the absolutely foundational concrete human right
(Urgrundrecht) grounded in ontological dignity: all other human rights presuppose
necessarily human life while human life has no more fundamental foundation in
other goods but constitutes their ground. Other ideas about the most foundational
right (such as the habeas corpus) are less foundational for the reason that they are
more insignificant, can be suspended, are not immune to emergency states, such
that their violation is not under all circumstances a grave violation. Moreover, they
presuppose the right to life. These rights also refer only to a small sector of
humanity, not applying to babies or comatose patients. The right to life is held by
all human beings without exception, it is unrenounceable. For these and many
other reasons the right to life is in an important sense the most fundamental right,
in accordance with the first point of view for determining which is the most basic
human right: Which right refers to the most basic good that is the condition of all
others? However, there are two other points of view to determine the most basic
right: The second point of view is expressed in the question: “Which human right is
the most universal and comprehensive one and includes all others?” This is not
true of the right to life which does not say anything about any other right. The
respect for human life would not necessarily prevent a person from depriving
another person of all other human rights, selling her as slave, torturing her, etc.
From this point of view the right to life is in no way the Urgrundrecht, but rather
the “universal right to be respected in one’s human dignity,” as well as “the right
not to be harmed.” A third point of view to determine the Urgrundrecht considers
the value rank of a good in which a human right is founded. From this point of view
the “right to the freedom of conscience” linked to the highest (moral) values and
the “right to religious freedom” are higher human rights because to just live
without any other value and good in one’s life is certainly not the highest good. The
paper concludes to a trilogy of the most basic human rights respect for which
includes respect for all human rights.
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I. Questions about the Dignity of the Human Person as Foundation of Moral
Obligations and Basic Human Rights
Ethics rests to a large extent on the insight into the dignity of persons. But is there
such a dignity? And granted its objective reality, what is this “dignity”? And how can
we know it? And if it exists and we can know it, could it not just pertain to some
selected individuals, to the strong, healthy, intelligent ones, or to a higher class and
thus not give rise to universal human rights? Can we seriously justify the claim that
every human person (regardless of sex, race, sickness, old age, mental inabilities, cast,
class, or any other differences between different members of the species man)
possesses the same value and dignity? Can we say that this dignity raises even the
most deformed and sickest embryo in the most miserable state, whom perhaps his
proper parents want to abort, or the Alzheimer patient who wishes herself dead or
whom her husband wishes dead (as in the 2012 movie Amour), high up above all
impersonal creatures? (Seifert, 2004, Ch. 2). Or should we claim with Peter Singer
(Singer, 1979, 41-61) that a healthy pig has more value than a human being with
serious problems of mental and physical health? Can we claim that this human dignity
is the source of strict moral obligations to respect human life during all its phases?
There is hardly any other theme that is as central to man’s survival, and above all
to any ethics, as the dignity of the human person. In the first part of this paper, I will
defend the thesis that this dignity exists and can be known, and that there is a first
fundamental kind of human dignity that has no degrees, is possessed by each and
every human being and gives rise to absolute rights and obligations; other dimensions
of human dignity, which do indeed have many degrees, must therefore not be
confused with this universal human dignity. A thought that opens up to the true nature
of things, as is the ideal of realist phenomenology, is not truly realist unless it
recognises, besides objective being and truth, objective values as well, since the good
and values constitute in a certain manner the heart and the most important dimension
of being (Seifert, 1970, 301-332); being without them would be neutral, void, or even
absurd. Whether or not human dignity is not only an objective but also a sublime
value that raises the person incomparably above any animal is of utmost significance
on the theoretical as well as on the practical level. On the theoretical level, the issue
of human value and dignity is decisive, since any true knowledge of a being requires
knowledge of its value, and any true knowledge of the human person requires
knowledge of her particular value that we recognise as being his or her dignity.
We can recognize every empirical detail of the human body and psyche – without
possessing any veritable knowledge of man, as long as we do not have access to
knowledge of his dignity and as long as we treat a human being as if they had no
more value than a piece of garbage in a waste bin. Given that the human person
possesses dignity, it is only when we understand the dignity of the (human) person
and its roots that we really recognise the human person and nature. The issue of
human dignity is also of the highest practical importance: It is a matter of life or
death. Millions of human lives depend on convictions about human dignity. Millions
and millions of human beings have been and are being killed because we deny them
dignity. Scientific progress as well is devoid of value without knowledge of human
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dignity. Medical progress in scientific and technical fields is impressive – however,
as soon as we come face-to-face with the misuse of progress and the
instrumentalization of human life and of medicine for torture or murderous purposes,
medicine turns into its own opposite. Even though medical progress saves millions of
human lives, other millions of people will die in euthanasia and abortion, if such
progress remains disrespectful of human dignity, or will be “utilised” for deadly
research purposes or explantations of organs.
Moreover, without recognizing the value and dignity of human life, states will
not respect basic human rights, obey the most fundamental rules of justice, and
further family growth. Couples will have no children. Consequently, there is hardly
any higher duty and responsibility for anyone of us, and for philosophers and
politicians in particular, than the search for the truth about human dignity.
A. How can We Know Human Dignity? However, it might seem that there can
be no philosophical knowledge of human dignity and that this notion rests entirely on
religious beliefs. How can one know persons in a manner that relies on universal
human experience and reason, and recognise their dignity on the basis of rational
understanding, without presupposing religion? That can be done in two ways: a. One
can choose as a starting point the aspects and structures of the personal being that can
be directly experienced and analysed in their essential traits: (1) rational intentional
consciousness; (2) the capacity to know, language, etc.; (3) free will, autonomy;
(4) spiritual forms of feeling; (5) relatedness to the world instead of a simple
relationship to the environment; (6) human community (I-Thou-we); (7) relatedness
to God. b. A philosophical anthropology that simply consists in the analysis of
experienced acts and traits of human persons can be distinguished from a more
metaphysical understanding of the person that proceeds to understand the ultimate
ground of this experience. To be precise, one can, by starting from the internal
experience of our own personal being and acts, as well as from the experience of
other persons, seek to understand, by means of rational intuition, along the lines of a
“universal return to things themselves,” the ultimate metaphysical essence and being
of the person that grounds all those characteristics of persons that one experiences
immediately; also these ontic roots and metaphysical structures of the person are
directly and indirectly given and not constructs of our minds. Such a metaphysical
surpassing of the immediately given traits of personhood is necessary if a great
number of human beings (unborn children, comatose or otherwise unconscious
patients, etc.) are not to be declared non-persons. For their personal being does not
manifest itself immediately in experience but requires a “going beyond” what is
immediately experienced. However, the going beyond of such a metaphysics of the
person should remain close to the data, be realist and phenomenological at once.
B. Person and Dignity: Ontological and axiological understanding of the Person
An appropriate metaphysics of the person specifically leads to two very different
“definitions” of the person as: (a) an ultimate ontological subject (substance) of
rational nature and (b) a subject that is distinct in virtue of its dignity. Person as an
individual subject of Rational nature. The first “classical” definition of a person is the
one given by Boethius as follows: “a person is an individual substance of rational
nature (persona est rationabilis naturae individual substantia).” There is an inalienable
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truth in this definition also accepted by many Jewish, Islamic and, implicitly at least,
by many Eastern thinkers (Quiles, Ismael, 1986). In fact, a person cannot be the mere
property of any other thing, but must absolutely stand in itself in being (be a
substance) if it is truly a person. A person itself is in an autonomous manner someone
and does not exist only in another thing. It stands even necessarily and in an
archetypal form in itself in being and can never be the attribute of something else.
Even Kant, whose philosophy did not admit of such an intuition, understood this
fundamental truth about persons (Kant, 1821, 201-202).
A person has to be in itself in still another sense: No being that is nothing but a
pure intentional object of our consciousness is really a person. Dreamt persons,
fictitious persons and phenomena (Kant), “persons” perceived by a patient of
schizophrenia (as in the movie A Beautiful Mind), constructs of social or cultural
consciousness, are not persons. The characters of Shakespeare’s dramas are neither
men nor persons because they have a way of being that is constituted only through the
acts of other subjects. As persons objectively exist in themselves (or else do not exist
at all), without realism, which establishes the knowledge of the thing in itself, there is
no possible knowledge of persons (Seifert, 1976, 1987, 2000). This philosophically
required realism includes both a realist theory of knowledge and realist metaphysics –
the two being required by any appropriate understanding of the person.
If we describe the person as “substance,” we do not mean that the person is “a
thing,” let alone a purely material thing, but only that the person is an ultimate subject
that stands in itself in being. The person is living and at the same spiritual, indivisible
and invisible (of course, a human person is a rational subject that is an incarnate
personal being, whose body can be seen), and in possession of reason. Thus, a person
cannot be identical with the material substance of the brain, composed of billions of
neurons, each one consisting of uncountable non-identical parts. The unrepeatable
unity of each person as well as his or her absolute and simple individuality,
distinguishes the spiritual person from all material and purely biological substances,
whose being is extended in space and has innumerable non-identical parts; thus the
indivisible simple person cannot be identical with the brain. Likewise, the genetic
code – the same in identical twins and present and duplicated in all body cells as it is
– can never account for this unique, indivisible and unrepeatable character of each
person. A person is also essentially characterised by the fact that she stands in relation
to the world, to others, and ultimately to an absolute being. This distinctive relational
essential feature of the person, which is decisive for at least three of the four sources
of personal dignity, should not be confused with an unbearable reduction of personal
being to relational being: each person is a unique subject and any real interpersonal
relation already presupposes the substantiality of its terms. Persons are not relations,
but find themselves essentially in such relations. This standing in relation
characteristic of persons is not an entirely abstract ontological moment of “relation”
that applies to all things, but rather a being ordained of persons to enter into personal
relations, to give appropriate value responses, to stand in loving relations to other
persons – in a word, to enter into specifically personal contacts of the kind we can
never find in the impersonal world (von Hildebrand, 1987, Ch. 1-3; 17-18).
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A Definition of the Person by His “Inviolable” Dignity. The person is not only
defined as an individual subject of rational nature, but also as a being distinguished in
virtue of its dignity. Dignity, if it exists at all beyond the mere meaning of a word, is
first of all an intrinsic and objective value. It never exists only as something that
gives me subjective satisfaction: the person possessing dignity means that the person
is precious in itself. This preciousness in itself is more than, and the foundation of,
what Kant calls the person being and always having to be treated as “an end in itself.”
If a soldier, who torments a child, says that such an act is a source of pleasure for him
in the same way that recognising the dignity of this child and protesting the cruelty of
the soldier give us subjective pleasure, the absurdity of such a statement becomes
clear. Man’s dignity is an absolute and objective value, and does not depend, as
pleasure, on subjective preferences. Dignity is not only an objective value, but also a
high and sublime one which for this reason has no price (as Kant asserts) and is not
alienable. We cannot sell beings that have dignity as slaves; we should not, for
money, sell personal beings to teams of organ transplantation or leave them at the
mercy of prostitution because they have inalienable dignity. As beings eminent by
their dignity, persons are also bearers of human rights and from them issue absolute
moral obligations.
How can we, however, recognise this central value of dignity? We answer that
even for persons who do not believe in the overwhelmingly higher dignity of the
person that a Christian believer recognizes in every human being, the dignity of the
person is, within some limits, purely philosophically understandable. Already Cicero
and Sophocles had found in ancient times magnificent words about this dignity which
grows intelligibly from the essence and reality of persons. Of course, values and
dignity are not like other “natural” characteristics of objects. The not entirely clear or
fortunate notion of “natural” properties (which chiefly means sensibly verifiable but
also all other constitutive properties of beings) and “non-natural” properties was
introduced by G.E. Moore (1971). Ross (1960) added the distinction of founding or
original and “consequential” properties, counting values among the latter. Crosby
(1970) and Seifert (1970) sought to distinguish valid and invalid meanings of these
terms, defending the full objectivity of value and of value cognition. We cannot see
values such as dignity, smell them, touch them and test them in a laboratory, nor are
they “constitutive” properties such as (immaterial) feelings or cognitions. This is why
certain philosophers used to regard something such as value and dignity as “quaint”
or “queer” and for the reason of its “oddness” used to reject it (Mackie, 1977).
However, we have got to avoid the very primitive view that whatever is not given to
the senses, does not exist. We also cannot see, smell, touch nor experimentally verify
in a laboratory the truth of a proposition, or the logical validity of a form of reasoning
and logical argument. Yet, everyone, including those philosophers who put forward
this unreasonable argument against values, views the truth of their assertions and the
logical validity of the forms of argument by which they derive their conclusions from
their premises as an understandable and objective thing – although they cannot be
verified by sense perceptions and laboratory testing. Finnis (1980) developed a
similar critique of related theories of Mackie (1997, 1990) and others lucidly.
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If we dispel the objections against value knowledge in general, the question
remains whether all human persons have the same value and dignity, and how one can
deny that there exists a gradation of human dignity and that an embryo or a person in
a coma does not have the same dignity as an adult or a conscious child. The answer to
this question lies in the following distinctions:
II. The Fourfold Source of Human Dignity
A. Ontological dignity of the human person as such. The first source of human dignity
is simply the nature and the real existence of the human person: this is the “dignitas
humanae substantiae.” The being of a person as such is the condition of the
possibility of any awakening of the conscious person and of the dignity residing in
thinking – yet it precedes that! And this being of the person as such is endowed with a
high value that we call “ontological dignity.” The root of this first dimension of
human dignity lies in what an individual and rational subject is and what it happens to
incorporate as potentiality: act and potencies of any person is the root of this dignity.
Many contest today the dignity of unborn children; they require abortion, forgetting
that it is not true that whoever is a person must also be able to act as a person. There
is not only the actualised and developed personal being, but also the actual being of
persons that possesses all potentialities of further awakenings and developments; the
latter comes necessarily before every “actual awakening” of consciousness. The
ontological dignity of the person is not an ideal object and even less just an object of
our feelings and consciousness. On the contrary, it exists in the innermost core of the
being of the person. It intelligibly springs from the essence and the existence of each
and every person. The ontological dignity of the person is also inalienable and
belongs to each human person, in a manner that absolutely cannot be eliminated; thus
one cannot lose this dignity either. It is independent of age, consciousness and illness:
the sheer fact of possessing human life suffices to possess it.
There are no degrees of perfection of this human dignity which is thus
indivisible, and not weak in certain men and “strong” in others. It possesses an
ontological inviolability that makes it impossible for a man to be deprived of his
ontological dignity, and a moral inviolability and an untouchable character that
makes it always unethical to act against a person endowed with dignity. Its
undisposability is the reason why human trafficking and slavery are essentially
immoral and why it is legally impossible as well from the viewpoint of natural human
rights to dispose of persons as if they were things. For example, selling them is
objectively a pure fiction that has no effects in reality. With the unconditioned nature
and inalienability of dignity, we likewise grasp its law-establishing role and the fact
that each positive legal order presupposes and above all ought to respect human
dignity; we are speaking here of a natural law that precedes any man-made law: no
positive law and no human act can prevent or abolish human dignity or rescind, in a
morally or legally effective way, the respect we owe it - precisely because dignity is
unconditioned, innate, and inalienable and cannot be removed from a person by any
state or individual.
Journal of East-West Thought

IS THE RIGHT TO LIFE OR IS ANOTHER RIGHT THE MOST FUNDAMENTAL HUMAN RIGHT?

17

This ontological dignity also is the foundation of absolute obligations on the
moral and legal order (and of an intrinsece malum, of the intrinsically evil character
of all acts directed against it). Since this ontological dignity cannot be the object of a
calculation or weighing, of a balancing the good and bad effects as if a preponderance
of good effects could justify the violation of human dignity, or as if a person endowed
with dignity could be reckoned in terms of costs and benefits, any utilitarian and
consequentialist ethics that rejects intrinsically immoral acts is unjustified here. The
violation of human dignity is always an injustice, a fact expressed in the principle of
“neminem nocere” (do not do wrong to any one, or: damage nobody!) so powerfully
stated by Socrates in Plato´s Crito and in the Hippocratic Oath. The absolutely
fundamental human rights and legitimate rights, which should not be violated by
others, are based on this dignity: the right to life (which forbids any murder or
homicide, abortion or euthanasia), the right not to be used as a pure means (which
forbids, for instance, research on embryonic stem cells, the right not to be sexually
abused in a state of unconsciousness for pornographic films or sexual acts as well as
the right to a treatment that is worthy of man).
B. Dignity of the conscious and rational person and its levels. “All our dignity
resides in thought,” says Blaise Pascal in a magnificent and all the same dangerous
passage of his Pensées (Pascal fr. 347; 365). He draws attention in this sentence to a
real and totally different source of personal dignity. There is undoubtedly such a fully
new dignity of the conscious person, which also experiences a new level of realization
in the adult and mature person. The characteristics of this second dimension/source of
dignity are totally different from those of the first. To be a conscious person is its
condition. This condition can be lost. It has many degrees (weak and strong).
A paradox of modern society comes from the fact that, on the one hand, this
dignity is today disdained, for example in the praxis of “terminal sedation” and other
acts which treat humans as if they were rabbits that could simply be put to sleep until
death, and immoderately exaggerated by Peter Singer and others as the unique source
of human dignity and human rights, on the other. This dignity is the source of many
other human rights that do not apply at all to unconscious embryos or to persons in a
coma. Some of the human rights originating from this second source of human
dignity are as follows:
1. Human rights that are rooted in thought and consciousness as such, including
the right not to be thoughtlessly deprived of consciousness.
2. Human rights that are rooted in the capacity of transcendent knowledge of the
subject: the right to truth (Havel, 1990); also the right to its search and not becoming
imprisoned in a world of illusions due to a given state’s lies, etc.
3. Human rights that are based on freedom: the right to the enjoyment of
freedom, particularly the freedom of conscience; the human right to the free choice of
a husband or wife; the right to found a family; to have as many children as one wants
and to educate one’s own children; and to political activities.
4. Human rights rooted in the faculty of feeling and the affective life of persons
prohibit various actions: torture, psychological terror, cruel experiences with human
feelings, etc. They are rooted in the emotional experiences of human persons (they
would have no sense for a person who is exclusively endowed with intellect and will).
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5. Human rights based on the relationship of the person with the world: the right
to a world view (Weltanschauung): a general cosmological view of the world (case of
Galileo), as well as a comprehensive vision of reality inclusively of its spiritual
dimensions; which is violated by militant political Marxism and many other
ideologies and political systems.
6. Human rights and community: The right to marriage, family and family
cohesion; and the right to set up associations as well as secular and religious
communities. Totalitarian, dictatorial, racist, but also private actions often violate
these rights.
7. Human rights that spring from the human relationship to God: If I speak here
and in the following of God, I wish to point out from the beginning that I do not
consider the existence and moral and legal role of God to be a pure matter of religious
faith but also an object of rational philosophical knowledge, (Seifert, 2000, 2010), but
both the relations to God as object of rational philosophical knowledge and as object
of religious belief are protected by a fundamental human right. The fact that the
human person is ordained to know, love, and worship God is the foundation of other
human rights: the human right to a philosophical defence of God’s existence and the
right to the freedom of religion (for without freedom religion loses its true meaning)
and to private and public worship: the right to celebrate religious services and
liturgical feasts.
Militant atheism - but also regimes that want to force men to embrace specific
religions – violate these human rights.
C. Third source and sort of dignity: “acquired dignity”. A totally different
dimension of human dignity draws its origin from the use of reason and will. It stems
from the activity of persons and supposes it anyway. It is of radically different types.
Acquired dignity as such should be distinguished from immanent and more technical
improvements of human abilities through teaching and learning that have hardly
anything to do with dignity. Only a more profound value can be described as dignity:
such as the dignity the person acquires through the search for, and the recognition of,
truth, and moral dignity. This more profound dignity of the person is in the last resort
unthinkable in a purely subjective, self-encapsulated consciousness retreated into
itself, but is on the contrary possible only through a fundamental human relationship
to a truth, to values, to other persons, and to God who transcend human subjectivity
and are independent of our opinions but to which the subject can enter into relation.
The climax of this dignity and a completely new sense of “acquired dignity” are to be
found in moral dignity. Within the dignity built on the transcending relationship of
the person with truth and the good, moral dignity is the highest of all and is of a
completely new nature compared to ontological dignity and to the dignity of the
rational conscious subject as such.
This dignity is absolutely not “innate”. It is not the ontological value of the
person that one cannot lose (first dimension); it is much rather the fruit of human acts.
Moral dignity has, in contrast to the first, numerous levels, forms and dimensions. It is
not only morally relevant like the first, by imposing a moral obligation to respect it on
us, but it is also moral dignity in itself. The ontological value of person (first
dimension) does not make a person morally good; but since it constitutes the
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foundation of moral calls and obligations, it is morally relevant (Hildebrand, 1978,
Ch. 19). Moral dignity, in contrast, is precisely the dignity a person acquires by
becoming morally good. It possesses, as opposed to the first kind of dignity, an
opposite (loss of dignity and the vileness of evil). Such dignity is thus not a possession
but a conquest, as Gabriel Marcel observes. This moral dignity also establishes new
human rights: the right to receive a kind of respect that corresponds to the moral
status of a just life. The right to a reputation not damaged by unfair reports, lies, or
calumnies, etc., even the vilest criminal possesses but only the good person possesses
the right to a good reputation that cannot be ruined by the truth but only by lies.
Many rights of the second level of the dignity of the rationally awakened person that a
criminal loses depend on the lowest degree of the third dimension of dignity (noncriminal behavior): the loss of the right to the freedom of movement through
imprisonment, for instance, is the just consequence of a criminal act. Then, the
criminal loses particularly the right to be honoured in society, the right not to suffer
from true remarks that attribute to him a bad reputation or affirm that he is a
criminal.
D. Fourth source/dimension of dignity – gift and Bestowed Dignity. The fourth
dimension and source of human dignity that is bestowed upon a human being from
without, can be conceded by men (or a human community), such as the dignity of
judges elected by a people, or flow from interpersonal relations (such as the fact of
being parents, husbands, or wives), from nature (in the form of specific talents) or
directly from God (such as blessings and graces). Natural relations with other persons
(such as the fact of being a parent) establish, for instance, that dignity which is the
subject of the fourth commandment of the Decalogue that demands to honour father
and mother; this dignity addresses itself specifically to the children of these parents,
and is consequently in a certain sense a relational dignity. There is also a dignity
stemming from special offices or ranks, such as that of a king or judge. This humanly
and socially bestowed dignity is not entirely humanly bestowed but has also sources
that do not come from the human community: such as the nature and value of justice
that a judge or a sovereign should exercise and that give his office and person dignity.
From the fact of being loved and chosen by other persons emerges a new value of the
beloved being that Saint Exupéry described in the Le Petit Prince as “being tamed,”
which differentiates a beloved being from all others of the same nature: the dignity
that an accepted or adopted child or a fiancée, etc. has. Like the third, the fourth
source/dimension of dignity has also an infinite number of degrees and exists in
fundamentally different forms. The ontological dignity of the person, however, is
absolutely irreducible to this level, though such a reduction is often attempted, as
when one supposes that the embryo would receive a status that is worthy of protection
only if it were first loved and chosen by its parents, or when parental acceptance
decided on the life and death of a child as according to Roman law.
There are also many sorts of dignity not granted by men, whose most profound
sources which transcend human nature and humanly bestowed gifts, are of a religious
nature:
E. This kind of dignity may be a universal value of each human person (such as
the fact of being created, of being made in the image of God and of being loved by
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God according to all monotheist religions, or, if Christians are right, the fact that all
men have been redeemed by Christ, the Son of God become man). Bestowed dignity
in its religious dimensions can also result from a sort of inner union and collaboration
between bestowed dignity (4th source) and dignity acquired through freedom, such as
that dignity which flows according to the Islam from true faith and divine blessings,
and according to Christianity from real faith, divine grace, sacraments and active
love. While the recognition of religiously “bestowed dignity” can only be accepted
by religious faith, in its human and social levels the fourth source of dignity that is
bestowed on man (of judges, kings, loved ones, etc.) is manifest also for the nonreligious person. It is interesting to recall that the very name of ‘person’ historically
speaking comes from the recognition of this fourth source of human dignity, as it is
expounded by Thomas Aquinas and by a commentary Edith Stein gives of Thomas:
“All that is perfect should be attributed to God because His essence contains all
perfection. This name [person] should thus be attributed to God.” The original
meaning of the word persona refers to the various roles in a play and masks worn by
actors: “Since well-known men are represented in comedies and tragedies, the word
person has served to designate dignitaries. That is why some people have defined the
word person as follows: person is a hypostasis [substance] whose distinguishing
feature is something pertaining to dignity (proprietate distincta ad dignitatem
pertinente). And as it is a great dignity to possess a nature endowed with reason, any
individual being endowed with reason is called person… But the dignity of divine
nature surpasses any other dignity; that is why the word person in the highest degree
is God’s due.” (Aquinas, 1980, Ia., q.29, a.3, ad 2; Stein, 1962/1986, 330 ff.)
The characteristics of this “borrowed” dignity are as follows: It does not
originate in personal acts, but in acts of other persons, and in gifts. There are within
it countless degrees, inequalities and sorts of gifts, talents, roles, etc. It can be lost.
This dignity can be universal but this is not always the case. Brotherhood and
brotherly behaviour (fraternité) hence does not mean equality (egalité) (Marcel,
1964). There are numerous fundamental human rights that arise from this fourth
source of dignity in its interhuman dimensions like, for instance, parents’ rights,
children’s rights, the right of the independence of judges and others.
There is a close relationship among the four dimensions of dignity: the first
dimension of dignity is the foundation of all others, while the second is the absolute
condition for the emergence of the third. The most profound bearings of the third
dimension of dignity are only possible through the cooperation and co-action of the
third with the metaphysico-religious dimension of the fourth. The first ontological
dimension of dignity is likewise destined to lead also to the second, the second to the
third and to many aspects of the fourth dimension of dignity. Any scepticism, general
relativism or value relativism, but also any insufficient and limited understanding of
the foundation of human dignity (for example, its derivation from social acts and from
the human dimensions of the fourth source, or its being explained as a mere result of
fear and anxiety of being reckoned among those who do not possess human dignity,
etc.) can lead to grave violations of the dignity of many persons and of the human
rights founded in it. Only the objectivity of the dignity of the person can found natural
and human rights which command absolute respect.
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III. The Difference between Rights of Other Persons (Natural or Positive Legal
Claims) and Moral Obligations
The ethical question of respecting any human person in virtue of her dignity is not at
all restricted to the aspect of fundamental human rights. Both fundamental human
rights and many moral obligations are founded on the same good, human life and its
dignity, but the moral imperatives rooted in the dignity of persons go much farther
and are in no way restricted to demands to respect the rights of persons. On the
contrary, many spheres of moral and immoral acts have nothing to do with human
rights; for example some of the most evil acts towards other persons, hatred and envy,
are profoundly opposed to the moral requirements flowing from the value of the
person as such but do not violate the rights of persons, as long as they do not attack
the other person in actions or words. But whereas the strict and universal moral
obligation of the individual and of the representatives of the state are more
foundational and different from respecting any person’s “rights,” an important theme
of ethics, to which we will now turn, concerns precisely the respect of human rights,
especially the most fundamental ones.
Rights are distinct from moral imperatives chiefly for the following reasons:
They entail a certain claim on another person on the part of the person who
possesses a right, whereas on the fulfillment of my moral obligation as such no other
human person has any claim; my rights do not entail a claim on the other person’s
fulfilling her moral obligations in the way in which I “possess” a right to her
performing or not performing certain external actions that concern my rights.
My human rights refer only to actions of other persons that aim at the realization
of states of affairs external to these acts, and even with respect to these only to the
external side or part of these actions, not to the inner motives which are of decisive
significance for the moral value or disvalue of these actions. Therefore vast spheres of
moral life, inner responses and attitudes, as well as the inner moral intention
underlying human acts, fall, with exception of the penal law which is the closest to
having an essential connection with morality itself, completely or at least largely
outside the sphere of the law and of my rights. I have no rights over another person’s
submitting to her moral obligations while I do indeed have a right that she respect my
rights and refrain from certain actions towards me. This can also be seen by
considering that if my rights extended to the moral obligations of the other person, I
would have the same rights over his or her fulfilling them in acts directed at third
persons, because the moral obligations are the same regardless of whether they
concern me or another person. But this is not so. Linked to this is the fact that rights,
including natural or basic human rights, are enforceable and actionable. I can bring an
action against someone before the court if he does not respect my right and the
jurisdiction can force a person to respect my rights and can punish transgressions.
This is not possible with purely moral obligations and their fulfillment or nonfulfillment. Enforcing them would even be an absurd contradiction to the root of
morally good acts in free will.
Within rights we find many kinds. The most important ones of them are those
natural rights that do not only proceed from the nature and dignity of human persons
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or from certain human faculties and a priori structures of human acts, but concern
most fundamental goods. These we can call natural law in the strict sense (different
from natural moral law) and fundamental human rights. These rights, grounded in the
nature and dignity of the human person and related to the most basic human goods,
are human rights that no positive legislation is permitted to violate. Partly coinciding
with them and partly differing from them are what Adolf Reinach calls a priori rights
or laws, which I take to be the more general class of rights of which the natural
human rights and fundamental human rights are the most substantial part. The main
difference between them is that not all a priori laws regarding legal claims and
obligations are strictly speaking normative, quite unlike the natural human rights in
the strict sense which are always normative and inalienable. Some of the a priori
rights are only in a limited way “normative,” and instead of being quite “untouchable”
by the state may be to some extent freely modified (Reinach, 1989; 1983: xxxiiixxxv; 1-142). For example, certain legal claims and obligations which proceed from
the a priori essence of human acts, viz. from their effect, such as from contracts or
promises, may be modified and even be suppressed by the positive law under certain
circumstances. I have tried to show that the well-nigh complete freedom to modify
them or to suppress their natural consequences of claims and obligations postulated
by Reinach does not exist, even though are not in the same way “normative” as, let us
say, the right to life (Seifert, 1983, 197-230).
Those rights which positive legislation bestows on us through legal enactments
and positive law in general must be completely distinguished from these natural or
pre-given rights that precede any positive legislation which, apart from enacting and
in a sense creating new rights, has as its primary and most noble task to declare the
fundamental human and natural rights, and to secure their enforceability by
integrating them in the constitution, the preambles and catalogue of basic rights
(Grundrechtskatalog) and by concretely applying them and their logical implications
in more concrete laws. The huge error of Hans Kelsen (Kelsen, 1960) was the belief
that all rights and claims have their only reason and cause in the will, or the special
acts of enacting positive laws whose nature Adolf Reinach lucidly analyzed in his
main work (Reinach, 1983; 1989). But while such enactments of positive laws are no
doubt the origin of the existence of the latter, they can in no way explain rights and
obligations that arise from acts such as promising according to their priori essences,
let alone the natural human rights.
Natural basic human rights are of central importance and utmost significance for
human society and must be seen to be sharply distinguished from moral obligations
even though these are closely related to them. (For example: respect for human rights
is also morally obligatory and part of the virtue of justice). The difference between
moral obligations and legal claims that proceed from human rights will become much
more evident if we distinguish moral obligations from that sphere of natural rights or
fundamental human rights that is closest to morality, namely “absolute rights,” such
as the right to life, which one might be tempted simply to identify with the moral
obligation not to kill, but this would be an error.
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IV. “Relative” and “Absolute Rights”
We should distinguish “relative” or better “relational rights” such as my right that a
specific person who has made me a promise fulfill her promise or the rights of
children in relation to their parents, and “absolute” rights such as the right to life
which we have towards any human being and not only in relation to a certain
individual. (Such “relative” or “relational rights” have to be distinguished from
“conditional rights”). Reinach drew this very fine distinction between conditional
contents of an unconditional right and conditional rights as such (Reinach, 1983;
1989). My right to the promisor fulfilling the terms of a promise or of a contract he
has entered with me constitutes a right of mine addressed to another person who has a
legal obligation towards me to keep his promise or the terms of our contract; his
obligation does not exist in relation to other persons nor does my right and justified
claim exist towards others. My right to life is not of this kind; it is an absolute right,
towards any other human being.
Now the “right to life” is obviously not an absolute right in the sense that a
person would have an “absolute right to be given life through his parents,” or a “right
to life in relation to God” (who would be “forbidden” or in whom it would be evil to
take our life or not to have given it, as it would be intrinsically evil and therefore
impossible for God to punish us for personal crimes we have not committed as if we
had committed them). Such absolute rights which even extend to our relation to God
do exist, for example the right not to be judged unjustly or on the basis of lies and
false accusations. The “right to life,” in contrast, is a right somebody receives upon
being endowed with existence and which he possesses only with respect to other
human persons, who have no right to destroy our life. They do not only lack a “moral
right to kill us” but, if they do kill us, they not only commit a morally evil act but also
violate our most foundational right to life. The “right to life” is a right of every
innocent human being not to have his life taken by other human persons in a direct
assault on it.
Calling this right to life an “absolute right” in the sense described does not mean
the same absoluteness that the moral obligation not to kill an innocent person
possesses. For the moral obligation does not have the same reference to an individual
human person that the legal obligation has that refers to and founds another person’s
claim towards or against me, which I have the duty to respect. Morally speaking I am
not obliged to a fellow human being, but I am morally obliged absolutely or in front
of God. Fulfilling a moral obligation does not as such respond to another person’s
natural right (and just claim founded in it) to which the legal obligation refers. It does
not have that earthly reference point in another human being that all human rights,
including the absolute right to life, have. We can see this difference better if we
understand the following: I have no right that the other person fulfill her moral
obligation not to kill me, an obligation that is quite independent of my rights. We can
see this better when we consider that the same kind of moral ought also forbids the
other person to hate me or to envy me, although in this case I do not have a right or
just claim against her that she would violate through her hatred, whereas in the case of
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her violating my right to life I, or my legal representatives, do have such a claim
against her, both if I actually die and, in a modified way, if I am only victim of
attempted murder. The moral obligation not to kill (just as “do not hate”, “do not envy
and covet the goods of other persons”) is therefore an absolute one in another sense
than the right to life.
It is not only addressed to everyone, but it also is not an obligation “towards me”
or to any other human person, whereas the respect for my right to life has this
character of respecting my rights, and my claims founded in them, and thus respecting
something or fulfilling a duty which matches my corresponding claim. A moral
obligation thus differs from a legal one based on human rights because any legal
obligation exists towards a person and its fulfillment is owed to me (or to another
individual or community), while the moral obligation does not have such a human
reference point.
V. The Right to Life Is, in an Important First Sense, the Most Fundamental and Basic
Absolute Natural Right (Urgrundrecht) Because It Refers to the Good that Is the
Condition of All Other Goods and Rights
The right to life is not only a natural and an “absolute right,” as also the right to the
freedom of religion or the right to choose one’s wife freely upon her consent are, but
it is also an, or even in a certain sense the, absolutely foundational concrete human
right (Urgrundrecht). That the right to life is in a certain sense the most foundational
and fundamental right (the Urgrundrecht), one can see through the following
reflection: all other human rights presuppose necessarily human life and human
existence while human life itself has no more fundamental foundation in other goods
of the human person but constitutes rather their ground. Of course, the right to life
belongs to human persons in virtue of not just having plant or animal life but of being
a living being of rational nature, a living person endowed with the dignity that
pertains to her, which is the foundation of other more universal human rights that
make, from other points of view, a valid claim (founded on this universality of theirs)
to being the Urgrundrecht, as we shall see.
We cannot see, however, as the earlier Martin Kriele, such an absolutely
foundational human right in the habeas corpus, or with Kant, in the right to freedom
(Kant, 1968, AA 06 229 ff.; 231 ff.; 237 f.) Kant calls this right the “right to freedom,
inasmuch as it can coexist with the freedom of others”: the right to “Freiheit
(Unabhängigkeit von eines Anderen nöthigender Willkür), sofern sie mit jedes
Anderen Freiheit nach einem allgemeinen Gesetz zusammen bestehen kann.” (Kant
1968, IV, VI237). Martin Kriele puts in his earlier writings a special emphasis on the
“habeas corpus-Grundrecht,” and declares the „habeas corpus” as source and real
origin of human rights (Kriele 1990, 71-235, especially 79 ff.) He corrected and
limited this thesis in his later article on “Freedom and Liberation” (Kriele, 1988, 204235). There he counts the habeas corpus among the most insignificant group of basic
human rights which, firstly, can be suspended, not being immune to emergency states
(they are not „notstandsfest”). Secondly, he points out that the violation of these
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rights cannot count under all circumstances as “grave violation.” (Kriele, 1990, 205
ff.) Kriele distinguishes thee levels of human rights:
(1) The weightiest and most fundamental ones: to them correspond „grave
violations” that call for international responses (such as genocide, enslavement);
(2) the second layer would be „notstandsfeste Bürgerrechte”, human rights
which also apply in cases of states of emergency (such as not to be tortured and
arbitrarily killed, discriminated because of race, gender, religion, or social
background, freedom of conscience and religion, etc.)
(3) Finally there are other civil rights such as the habeas corpus (against arbitrary
incarceration), the right to be heard by independent judges, the rights of prisoners,
foreigners, minorities, etc., which can be suspended under certain circumstances
(Kriele, 1988, 205 ff.; Seifert, 1997, 165-185).
For all these reasons the habeas corpus right and the right to freedom cannot
claim the rank of an Urgrundrecht as the right to life can.
For in the first place, any right to freedom, habeas corpus as well as any other
right, presupposes the right to life because they would come to naught without it.
Secondly, a right to freedom as well as the “habeas corpus” right (which only refers to
a small portion of the right to freedom, just forbidding to incarcerate and to hold a
prisoner without due process), apply only to a small sector of humanity; neither one
of these rights applies to small babies or comatose patients, and both can under
circumstances of emergency or national peril be temporarily suspended. In sharp
contrast, the right to life is held by all human beings without exception. Thirdly, these
rights exist only on the level of the second dimension and source of human dignity,
the dignity of an awakened human person, and even only of a conscious person of a
certain maturity. Babies and small children do not have the habeas corpus right,
which their parents would infringe on by not letting them walk around at their
leisure, and also their “right to freedom as long as they do not infringe on other
persons’ rights” only comes to actual existence and application in the measure in
which children grow up; this “right to freedom from any other will imposing any
necessity on them“ is non-existent or at least purely potential in the not yet or no
longer rationally conscious agent; how could a baby that has to be fed and diapered or
a comatose patient have this kind of right to freedom and independence? It is even
very limited until children come of age, and therefore it is not true to claim with Kant
that the right to freedom is the only original right a person possesses in virtue of his
humanity [“ist dieses einzige, ursprüngliche, jedem Menschen kraft seiner
Menschheit zustehende Recht”.] (Kant, 1968, AA 06 229 ff.; 231 ff.; 237 f.).
The right to freedom, however, is not a right that man possesses in virtue of his
humanity but only in virtue of his conscious and mature awakened being, and even
then it may be questioned, and was questioned for centuries, whether every human
person in every class and sector of society and regardless of all previous
commitments and bonds entered by his or her parents, possesses this right to freedom
and unbounded autonomy. Even any standing under parental, military, or other
authority restricts this right. In contrast, the right to life (as likewise that of not being
just treated as a means, that Kant himself so clearly formulates in one of his
personalist formulations of the first categorical moral imperative, or the right not to be
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sexually abused, mutilated, intentionally infected with diseases, etc.), and the right not
to be treated unworthily of a human person are truly rights of every human person
from conception to natural death, and are fully grounded in the ontological dignity of
a person, i.e. of a substance of rational nature and thus can be regarded as the most
basic human rights. Inasmuch as human life is the very existence of a human person,
the right to life can be regarded as the most basic one among these most basic and
universal human rights grounded in the ontological human dignity, and thus can be
called the Urgrundrecht. Quite apart from the fact that also the right to life does not
solely belong to the unconscious persons of embryos and comatose patients but also
to awakened human beings who experience this right as a most basic one, it is in a
sense the most basic one inasmuch as all other human rights presuppose it and also
because it is, while also fully belonging to the rational consciously awakened person,
precisely inalienable and not dependent on the conscious state of the person.
VI. The Right to Life, Unlike Some Other Basic and Inalienable Human Rights such
as the Right to Ownership, Is an Unrenounceable Fundamental Human Right
The right to life is, under the first point of view, not merely the most foundational and
basic human right (Urgrundrecht) but it is also, just as the most fundamental rights
according to the second and third point of view, an unrenounceable human right, and
this in a twofold sense: like all basic human rights, being rooted in the nature and
dignity of persons, also the right to life inalienably belongs to every human person.
Above and beyond this, and in contrast to other basic human rights such as that to
have property, which a monk may freely renounce by taking a vow to radical poverty,
the right to life is unrenounceable also in the sense that I cannot renounce receiving
what this right entails by giving other persons a “carte blanche” to kill me, which does
not exclude that I may, and that it is often extremely noble to do so, sacrifice my life
for another person, but this act can be distinguished from renouncing my right to life.
For example, Maximilian Kolbe who took the place of a family father condemned to
die in a hunger bunker in a concentration camp, did not allow the Nazis to take his life
or renounce his right to life but he offered himself as innocent victim to the Nazis in
place of another man whom they would equally unjustly have killed. This act does not
renounce one’s right to life nor authorize the evil authorities of the camp to violate
any person’s right to life, which precisely is unrenounceable. In contrast, in other
cases I can dissolve legal obligations of other parties towards me, for example by
renouncing my legitimate claims from a contract (Reinach, 1989) and can even
renounce some fundamental human rights such as the right to have private property.
While I can legitimately sacrifice my life by taking the place of an unjustly
murdered person, as did Maximilian Kolbe, I cannot tell another person that he can
legitimately kill me because I have renounced my right to life. Not even in
relationship to my own action I can abdicate this right and legitimately commit
suicide, even though here it is more the question of the pure moral obligation “do not
kill” than a question of rights which make no sense in relation to my own action. Also
this fact sheds light on what was mentioned above: that moral obligations are
irreducible to respecting rights. The limits of this paper do not allow us to discuss at
Journal of East-West Thought

IS THE RIGHT TO LIFE OR IS ANOTHER RIGHT THE MOST FUNDAMENTAL HUMAN RIGHT?

27

greater depth the relations between (the impossible) renouncing or foregoing the right
to life and the noble act of sacrificing one’s life for others.
Three points of view are for determining the most fundamental right
(Urgrundrecht), and three different and true answers are to the question about the
Urgrundrecht. We have said that in a certain sense the right to life is the most
fundamental and basic natural human right. Now we have to clarify in which sense
this is true and which are other points of view, perceived from which the right to life
is not the most fundamental one, and whether these other points of view to determine
the most basic human right are more foundational or fundamental ones. We will here
omit the purely historical point of view, which basic human right was the first one to
be included in a modern human rights catalogue, because we do not deem this
question to be relevant for our analysis.
The most basic good that is condition of all other goods and rights is regarded as
referent of the “Urgrundrecht” and the “right to life”.
The first point of view for determining which is the most basic human right (the
point of view we have chiefly considered until now) is: Which right refers to the most
basic good that is the condition of all others? Now if vivere est esse viventibus and the
existence is the condition of all other goods of a person, there is no other good more
fundamental than existence and life and hence the right to life is the most basic one.
In support of this thesis we refer back to our whole discussion of this point and in
particular to the three arguments we have given above against the habeas corpus right
or the right to freedom being the most foundational and most basic human rights.
B. The most universal and comprehensive right as “Urgrundrecht”
The second point of view under which the most basic human right could be
determined would correspond to the question: “Which human right is the most
universal and comprehensive one and includes all others?” This is not at all true to
say of the right to life which refers to a very specific and most basic good but does not
say anything about any other right a person might possess. For the respect for human
life would not necessarily prevent a person from depriving another person of all other
human rights, selling her as slave, torturing her, etc.; and obviously if one only
recognized the right to life but would violate all other rights of a living person, one
would still violate a human being’s fundamental human rights in the most horrible
way, for example by torturing a person, sexually abusing her, refusing to grant her the
right to education, to freedom, etc. From this point of view therefore the right to life is
in no way the Urgrundrecht, but rather “the right to be respected in one’s human
dignity,” as well as “the right not to be harmed” (which includes, besides the right to
life many other rights such as not to be calumniated, sexually abused, to be deprived
of freedom of conscience or religion, etc.), or even the “right of every man never to
be just treated as a means but always also as an end in himself” are much better
candidates for the claim to be the most basic human right. Another potential candidate
for being the most universal and basic human rights would be “the right not to have
any objective evil inflicted upon ourselves”. To claim that this right (which seems to
amount to another formulation of the right not to be harmed) is the most basic human
right would concord well with the first moral obligation of the physician according to
the Hippocratic Oath, (primum non nocere), and with the Socratic teaching in the
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Crito that it is never justified, even in retaliation for injustices suffered by us, to
inflict harm on anyone. This right could well be considered the most basic one which
includes the right to life as well as all other fundamental human rights. The problem
with saying that the “right not to be harmed” is the most basic human right is twofold:
a) first, not all objective evils inflicted on us violate our rights, for example being
given a bad example by our friends; b) Second, this right is very abstract and lacks
the concreteness of the right to life, but because this second objection refers to all
rights of this group and to the very idea of “the most fundamental” character of an
“Urgrundrecht,” it is not relevant here.
Thus, summarizing the chief points of our preceding discussion of human rights,
I propose to give the most basic human right, under this point of view, both a positive
and a negative formulation and say that it is “the right to be respected in one’s human
dignity in the sphere external interpersonal acts and relations,” as well as “the right
not to be harmed by acts that have effects or directly realize states of affairs distinct
from these acts themselves,” for example by theft or violation as distinct from envy.
The absolutely foundational character of the right to life, inasmuch as it refers to the
condition of the reality and possibility of all other rights that could not exist without
life and right to life, thus in no way excludes the validity of the entirely different
second kind of Urgrundrecht, which consists in the most general and comprehensive
natural human right.
The third point of view for determining the “Urgrundrecht”: the Dignity of the
Consciously Awakened Person and the sublime rank of a good in which a right is
founded. The reasons that prompted us to call the right to life the most basic natural
human right (the Urgrundrecht) likewise do not exclude that other fundamental
human rights, rooted in the dignity of the awakened human person, have precisely for
this reason a more specifically “personal character” because they exist only on the
level and dignity of the rational conscious life of the human person. If we define the
Urgrundrecht under our third point of view, we must pay tribute to Kant and Jellinek.
There is definitely a valid sense in which those rights that are grounded in the
actualized lived personal existence fulfill the idea of human rights and a fortiori of the
most fundamental right most fully. A legal claim to something, a right, seems to make
full sense only when we are faced with a consciously awakened person and not when
we deal with unconscious subjects of rational nature like the unborn who are not yet
awakened consciously to their personhood. In this respect, those mentioned rights that
are rooted in conscious rational life of persons, such as the “right to freedom” so
much emphasized by Kant, or the “right to religious freedom” regarded by Jellinek as
the most basic human right, seem to have an advantage as candidates for being the
most basic human right (Urgrundrecht), because they go hand in hand with the
experienced and fully personal claim to some goods.
The third point of view to determine the Urgrundrecht, however, cannot be
sufficiently determined by the fact that a given right belongs only to the consciously
awakened person, which is true for countless natural human rights, many of which we
have mentioned in the discussion of the second source of human dignity. Rather, we
have also to consider the value rank of a good for the consciously awakened human
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person in which a human right is founded. If this good is the highest one, the right to
access this good would be the highest right and, in this third sense, the Urgrundrecht.
Correspondingly, to violate the right that refers to the highest intrinsic value and to
the highest good for the human person would be the most grievous violation of the
highest and most fundamental right. We cannot explain here in depth why moral and
religious values, inseparably connected with the free will of persons, are the highest
values (Hildebrand, 1978, Ch. 15 ff.; Seifert, 2013). From this point of view the “right
to the freedom of conscience” – now so fiercely debated in the USA with respect to
the Obama-care – is a crucial right for members of the medical profession today.
Because of the legalization of “naturally criminal acts” such as abortion, infanticide,
and euthanasia in many countries, the right to the freedom of conscience takes on a
crucial importance. Likewise, the “right to religious freedom” would be a far higher
and more basic human right than the right to life because to just live without any other
value and good in one’s life is certainly not the highest (though the most basic) good
for a human person. If we therefore look for the most fundamental right (the
Urgrundrecht) among rights possessed by rational conscious agents, those rights that
are connected with the highest values linked to human consciousness and free acts,
can make a well-founded claim to this title.
Some authors regard the freedom of religion as Urgrundrecht. In possibly the
first explicit declaration of human rights, the Bill of Rights of Virginia (1776), art. 16,
this right is explicitly guaranteed, as well as in Article 10 of the French Déclaration
des Droits de l’Homme (1789). In the American Bill of Rights (1791), in the First
Amendment it is the first one mentioned among a list of basic human rights.
According to Jellinek, it is the “Urgrundrecht ” (Jellinek, 1895/1904, 18, 90). Hence
the rights to realize freely those highest values which appeal to, or are even borne by,
free will, i.e., the spheres of moral and religious values, are excellent candidates to be
called the most fundamental human rights.
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HUMAN RIGHTS AND GLOBAL HUMANITY
Xunwu Chen
Abstract: This essay purports to explore the conflict between the universal idea of
basic human rights and Asian contexts, values, and concepts of good life and
happiness. Doing so, it proposes to draw several conceptual distinctions in the
present global discourse of human rights. It then examines three Asian valuearguments, namely, the postmodern, the pragmatic, the critical. It further proceeds
to defend the pragmatic and liberal argument on the one hand and insists the unity
and integrity of the universal idea of basic human rights on the other hand.

Globalization of the human rights ideology is a defining feature of our time. The
principle of human rights is part of the spirit of our time. As Seyla Benhabib rightly
says, “Since the UN Declaration of Human Rights in 1948, we have entered a phrase
in the evolution of global civil society which is characterized by transition from
international to cosmopolitan norms of justice” (Benhabib 2006, 15–16). No wonder,
the global philosophical and political discourse of human rights is one of the most
sentimental and vital ones today and unprecedented. The ideal of cosmopolitanism
epitomizes the ideal of human rights ideology. “Cosmopolitanism imagines a global
order which the idea of human rights is an operative principle of justice, with
mechanisms of global governance established specially for their protection." (Fine
2009, 8)
Evoking the concept of the human rights ideology, I want to put my cards on the
table at the outset. First, in this essay, ideology in itself does not connote anything
negative. Instead, it is simply understood as a system of institutionalized beliefs.
Second, in the world we live, as I understand it, the norm of human rights is
embodied in a system of structuralized beliefs (e.g., various legal and ethical-moral
norms). Third, a system of beliefs in human rights is gradually structuralized and
institutionalized throughout the globe and cosmopolitanism is part of the spirit of our
time. The institutionalization of a system of structuralized beliefs of human rights in
the globe is done through “democratic iteration”, to borrow a phrase from Benhabib;
“Democratic iterations are complex ways of mediating the will-and opinion-formation
of democratic majorities and cosmopolitan norms” (Benhabib 2006, 45) Fourth, a
system of structuralized beliefs in human rights is part of the social-political power in
the globe. “Violations of human rights are no longer judged and combated
immediately from the moral point of view, but rather are prosecuted, like criminal
actions within the framework of a state-organized legal order, in accordance with
institutionalized legal procedure” (Habermas 1998b, 193). Fifth, there is an issue of
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legitimacy, as well as an issue of justification, regarding particular ideologicalpolitical programs of human rights in the globe today. Sixth, the threat of “human
rights fundamentalism” is real and dangerous (Ibid, 201).
Today, in the process of its globalization, human rights ideology is in constant
conflict with regional and cultural ideologies. Conflicts over human rights in Asia are
examples at hand. The rise of so-called Asian-value arguments in the discourse of
human rights underscores such conflicts. How best to grasp such conflicts is an
important task of the philosophical-political discourses of human rights today. In such
a context, cultural imperialism, unreflective human rights fundamentalism, and ethical
totalitarianism would not advance the course of human rights in Asia, but only be
counter-productive. Reversely, unconstrained multiculturalism and pluralism may
damage the integrity of the norm of human rights in Asia and in the globe. Here, the
rule that extremity produces self-destruction, which Chinese philosophy emphasizes,
indicates: (1) when we push X beyond its limit, we turn X into its opposite or
something else; and (2) when we pursue X in extreme manners (unnatural manners);
we would arrive at the opposite of X, instead of X.
Now, without further introduction, I shall tackle some fundamental issues on
human rights in Asian contexts and the globalization of the human rights ideology. I
will use the Chinese context as the paradigmatic illustration.
I. Rights and Politics
According to BBCNEWS.Com, in December 2009, in responding to China’s
execution of a drug-smuggler named Akmal Shaikh, the British Foreign Minister Ivan
Lewis had two meetings with the Chinese ambassador to Great Britain Fu Ying. In
one meeting, “[the British] Foreign Minister Ivan Lewis told the [Chinese]
ambassador ‘China had failed in its basic human rights responsibilities’” (
www.news.bbc.co.uk, 12/2009). Reading the news, one cannot help being puzzled by
the British foreign minister’s accusation. One cannot help asking: In what way China
failed in its basic human rights responsibilities by executing Akmal Shaikh for his
crime of smuggling drug? Surely it is one thing to say that there should be leniency
and therefore X must not be done. It is quite another to say that if X is done, basic
human rights responsibilities are failed, which the British government had been
arguing for. In other words, an argument in terms of leniency differs importantly from
an argument in terms of rights. The British Foreign Minister’s error is a failure to
draw such a distinction.
The bad taste of the British foreign minister raises eyebrows here also because
the foreign minister acted to neglect following some basic facts and consciously selfdeceived. First, he acted in a way that did not recognize a cultural gap. In the Chinese
view, the execution of a convicted criminal in accordance with Chinese laws—
especially a criminal smuggling drugs—is not a failure to take hold of a basic human
rights responsibility, but an act dutifully carrying out such responsibility. In Chinese
laws, criminals such as murderers, rapists, and smugglers of drug, women and
children belong in the category of “shi e bu she (十恶不赦 the ten evils that must not
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be forgiven and must be punished without mercy).” Is it a failure to live up to its basic
human rights responsibilities for China to have laws which emphasize punishing
crimes of the category of shi e bu se or to stipulate that there is such a thing called
“crimes of shi e bu se”? Even if there may be much to be desired in Chinese laws with
regard to embodying the norm of human rights, from the point of view of procedural
justice, laws must be enforced as they exist and stand publically. Without procedural
justice, there can be no the rule of law. Without the rule of law, laws as the most
effective instruments to enact the norm of human rights would be disarmed.
Second, the foreign minister acted in a way which did not recognize a historical
context. In modern history, China was ruined by opium and Great Britain was the
country that used opium-war to bring China to its modern humiliation. In this context,
the British foreign minister’s accusation of China’s failure to live up to its human
rights responsibilities by executing a drug-smuggler only fuels Chinese contempt. It
even threatens to discredit the brand-name of human rights. For the sake of argument,
even if the British foreign minister believes that the crime of smuggling and selling
illegal drug does not deserve capital punishment, it is not unreasonable for others to
have a totally opposite view. What is the most counter-productive in a cross-culture
dialogue of human rights is that one conversational party speaks with the logic of a
bandit. The present global discourse of human rights has a political dimension. But
politics must not be practice in a way that makes such an important discourse absurd.
Third, the foreign minister acted in a way as if he did not recognize this simple
truth: compassion cannot replace the rule of law. To repudiate his claim, I would like
to recall here Guanzi—a founding father of traditional Chinese legalist philosophy of
law: “Reward and punishment must be credible and well-deliberated … To crook law
and shortcut [governmental] mandate under the name of compassion does not really
love people” (Guanzi 1996, 544/ch.16). The concept that capital punishment violates
basic humanity and human rights, which the British foreign minister tactically
presupposed, is absurd to Chinese mind.
A further point is this. When a criminal incurs damage to other persons and the
public good, society has jurisprudence to visit him or her with punishment. This is the
essence of the ‘harm principle’ which John S. Mill has stipulated about liberty.
According to Mill, where harm is incurred, the jurisprudence of society can be
legitimately applied and individual liberty reaches its limit. If we follow Habermas’
insight that basic human rights are legal rights which citizens necessarily grant one
another under the rule of law—not identical to moral rights, we cannot reasonably
expect Chinese citizens to grant Akmal Shaikh the right to engage in illegal drugtrafficking here—any more than we can expect Chinese citizens to give Akmal
Shaikh the green line to rape, murder, loot and steal.
Further questions are as follows. If a nation or human community should tolerate
criminals such as drug-smugglers, should such a nation also tolerate criminals such as
murderous terrorists? Would not such so called compassion and toleration be a kind
of cruelty to those innocent victims? Such questions have particular reality in Chinese
culture that emphasizes obligation to social harmony, duty to public good, and the
like. Admittedly, what should be included in the concept of basic remains an
outstanding question. Still, the view that a criminal’s basic human rights include the
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rights to be exempted from capital punishment no matter what crimes he or she has
committed is idiosyncratic to Chinese mind and unjustified, and even absurd, in
general. Ethnicity, nationality, gender, or religion should not, and cannot, be a
legitimate reason for a criminal to be treated preferentially.
In connection with the above, there can be a more general issue of what amounts
to living up to obligations to human rights here. In the Akmal Shaikh case, the British
foreign minister’s view would be correct if, as a form of practice, capital punishment
indeed either neglected or violated basic human rights. But the belief that capital
punishment neglects or violates basic human rights is not a belief which many of us
entertain. One can reasonably insist that making those criminals responsible for their
acts not only do not violate their basic rights, but also honor their basic humanity and
dignity. Thus, for example, “philosophers, such as Immanuel Kant and G. W. F.
Hegel, have insisted that, when deserved, execution, far from degrading the executed
convict, affirms his humanity by affirming his rationality and his responsibility for his
actions. They thought that execution, when deserved, is required for the sake of the
convict’s dignity” (van Den Hagg 1986, 1669). In essence, the British foreign
minister’s free-ride argument in the Akmal Shaikh case is an argument for crooking
humanity. It is an argument that does not recognize Akmal Shaikh as a human being
who is responsible for his thought and act. But, “Out of the crooked timber of
humanity no straight thing can ever be made,” said Kant (Kant 1923, 23; Berlin,
1997). Those criminals such as terrorists, drug-smugglers, traffickers of women and
children, and murderers must bear responsibility for their acts. Justice does not give
those criminals a green-line to go beyond their liberty to benefit themselves by
visiting others and society with evils.
Conceptually, taking the Hohfeldian ‘model of rights’ as succinctly summarized
by Leif Wenar as the guide, the anatomy of a right consists of the following:
(1)privilege; a privilege is one’s entitlement to be exempted from certain general
duty; (2)claim; “A claim-right can entitle its bearer to protection against harm or
paternalism, or to provision in case of need, or to specific performance of some
agreed-upon, compensatory, or legal or conventional specific action”; (3) powers; “To
have a power is to have the ability within a set of rules to alter the normative situation
of oneself or another”; and (4)Immunity; “One person has an immunity whenever
another person lacks the ability within a set of rules to change her normative situation
in a particular respect” (Wener 2005, 229, 231, 232). Then, which of the above
Akmal Shaikh’s basic human rights is violated? Of course, if we follow Jürgen
Habermas to see human rights to be rights which citizens necessarily grant one
another in order to extend their lives together under the rule of law, we cannot see in
any way that Akmal Sheikh’s alleged rights to have a green-line to break Chinese
laws and commit crimes in China could be rights which Chinese people necessarily
grant to this criminal.
In short, in good faith, the problem of the British foreign minister’s view is its
total failure in recognizing the cultural gap. It is its failure to be sensitive to history,
and respecting for the dignity and integrity of Chinese law. This makes his argument
for the drug-smuggler in the name of human rights not only unreasonable and absurd,
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but also appear to be one of bad faith. That being said, taking the Akmal Shaikh case
as the guide, the following becomes self-evident.
First, globalization of human rights ideology must do justice to cultural contexts.
Its process must be democratic, not imperialist; inclusive, not exclusive, and
dialogical, not oppressive. Inclusion and humanistic attitude—that is, the attitude of
open-mindedness to alternative views—are not gifts which one party give to the other
party at will, but moral and political duty all parties owe to one another in the global
human community. Cultural contexts and values do matter and they are importantly
related to concepts of happiness and a good life for cultures and nations that are
situated in such contexts. They are also importantly related who and what these
cultures and nation-peoples are.
Second, we must not cheapen the universal idea of human rights by labeling
anything which we disagree with from the point of view of Western ideologies as a
failure to live up to the obligation to basic human rights. For example, we must not
turn the norm of human rights into what it is not: a green-line to commit crime against
humanity! By this token, we should see the complexity of the ideological struggles
over human rights in Asia. They have historical, cultural and philosophical
dimensions.
II. Some crucial distinctions
To clarify the horizon of our understanding of globalization of the human rights
ideology, we should draw several crucial distinctions here: (1) the distinction between
moral rights and human rights; (2) the distinction between a philosophy of human
rights and the universal norm of human rights itself; (3) the distinction between the
universal idea of human rights itself and a political-ideological program of human
rights; and (4) viewing human rights from a moral point of view and politicalideological construction of human rights from an ethical point of view.
The first distinction is between human rights and moral rights. Human rights and
moral rights are importantly related, no question of that. That being said, human
rights are institutional while moral rights are pre-institutional. While all human rights
are moral rights, but not all moral rights are human rights. All human rights are
juridical while no all moral rights are juridical. Admittedly, the concept of human
rights brings in to the mind rights qua being a human. Still, it remains true that the
universal idea of human rights is that basic human rights are necessary for human
beings to function as human beings under the rule of law and that cannot be
reasonably denied by any reasonable persons in any reasonable manners if the rule of
law is accepted as the norm of social cooperation. In other words, conceptually,
human rights are not merely rights qua human, but rights qua human under the rule of
law.
By this token, a few points are worth emphasizing. To start with, serious
violation of basic rights can be a kind of crime called “crime against humanity.” As
Seyla Benhabib indicates, “A crime, as distinct from a moral injury, cannot be defined
independently of posited law and a positive legal order” (Benhabib 2006, 14).
Moreover, as Habermas indicates, basic human rights are rights that citizens
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necessarily grant to one another under the rule of law. Without such mutually granting
these basic rights, citizens cannot extend their life together under the rule of law. In
other words, human rights are not merely any moral rights, but those rights that
citizens necessarily assume for one another and grant to one another if they are to
extend their lives together under the rule of law. The rule of law is a necessary
condition for the rise of human rights. In a logical form, it goes as follows: if X (X=
basic human rights), then Y (Y= the rule of law). Furthermore, as Habermas notes,
“The concept of human rights does not have its origins in morality, but rather bear the
imprint of the modern concept of individual liberties, hence of specifically juridical
concept. Human rights are juridical by their very nature” (Habermas 1998b, 190).
Two things make human rights appear to be identical to moral rights. First, as
Habermas indicates, “What lend them [human rights] the appearance of moral rights
is … their mode of validity, which points beyond the legal order of nationstates”(Ibid). That is, the norm of human rights and the norm of moral rights are both
universally valid. Second, the important connection of human rights and moral rights
can easily make us conflate the two. After all, human rights are rights in virtue of
being a human. All there same, human rights should be distinguished from moral
rights.
Out of moral rights the moral duty of human beings to humankind arises: that is,
the duty that one must always recognize and honor the sovereignty, dignity, rights and
freedoms of a human being. Out of human rights arise the legal obligation of citizens,
community and governments to citizens—that is, do not violate those basic rights of
citizens as a member of a national political community and as a member of a
cosmopolitan political community.
The second distinction is that a philosophy of human rights is not The philosophy
of human rights, just as a particular white horse is not the universal horse itself, as the
Chinese philosopher Zhuangzi would argue. By a philosophy of human rights, I mean
philosophy such as natural right theory, Kantian philosophy, Hegelian philosophy,
and Habermasian theory, to list just a few. To embrace the idea of universal human
rights, one need not embrace a specific philosophy of human rights, even if this
specific philosophy is the most popular one. For example, we can embrace the idea of
universal human rights as expressed by the United Nations in 1948 by their Universal
Declaration of Human Rights (UDHR) without embracing natural right theory, or
Kantian philosophy. Instead, say, we embrace the idea of universal human rights by
following Habermas’s philosophy. Doing so, we will simply make a decision whether
a particular philosophy is, or is not, the best theory explaining the universal idea of
human rights. It is one thing to reject a philosophy of universal human rights. It is
quite another to resist the universal idea of human rights. In other words, there is a
distinction between two questions of the idea of universal human rights here. One is
the question of the existence of universal human rights and the question of which
philosophy accounts for human rights better. Another, which differs importantly from
the first one, is what political-ideological program of human rights is more viable and
fruitful.
From a philosophy of human rights, we have an account of the origin, nature and
scope of human rights. From the universal idea of human rights, we have a legal, as
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well as ethical-moral, norm of human rights. From a philosophy of human rights, we
have an understanding of human rights. From the norm of human rights, we have an
obligation to live up to.
The third distinction is that the universal idea of human rights and its various
embodiments. We can refuse to recognize a particular form of claim on embodiment
of the universal idea of human rights without rejecting the universal idea itself. For
example, we can embrace the idea of universal human rights without embracing a
particular political-ideological program of human rights. By a political-ideological
program of human rights, I refer to those political-ideological programs and charters
of human rights such as the UN 1948 Universal Declaration of Human Rights, the
Geneva Convention of 1951 relating to the Status of Refugees and its Protocol added
in 1967, the United Nations’ 1981 Declaration of Elimination of All Forms of
Intolerance and of Discrimination Based on Religion or Belief, as well as various
regional, political programs of human rights such as the 1789 French Declaration of
the Rights of Man and Citizen and the 1982 Canadian Charter of Rights and Freedom.
These international treaties are products of democratic process of nations and peoples,
not natural given. That is, they as embodiments of the norm of human rights are
institutionally established, not pre-politically given. Meanwhile, a politicalideological program designates a particular ethical conceptualization or interpretation
of human rights. More crucial, a political-ideological program actualizes a human
rights ideology by organizing beliefs of human rights in a totalizing system,
institutionalizes such a system, and makes such a system part of the social-political
power.
The universal idea of human rights gives us a legal, as well as an ethical-moral,
norm. A particular political chapter of human rights—for example, the UN’s 1948
Chapter IV - Human Rights—gives a particular paradigm of human rights.
All the same, we can reject a particular chart of human rights without rejecting
the idea of universal human rights—say, for the sake of argument, we can reject The
Geneva Convention of 1951 relating to the Status of Refugees and its Protocol added
in 1967 without rejecting the idea of human rights. We can reject certain politicalideological concepts of human rights without rejecting the idea of universal human
rights. It is one thing to resist a particular political-ideological charter of human
rights. It is quite another to reject the universal idea of human rights. In this context,
we should set aside the concept that only Western ideologies of human rights are
legitimate, and any other non-western ideologies are deemed to be false. We are
better off by recalling both the Habermasian discourse principle and the democratic
principle of law. The Habermasian discourse principle is that only those norms are
valid and legitimate which can be consented by all affected parties—that is, have
acceptability to all affected parties. The democratic principle of law is that those who
are subjects of law must at the same time be co-authors of law.
The fourth distinction is the distinction between the moral association of the idea
of human rights with the idea of righteousness and the ethical association of the idea
of human rights with the idea of good and happiness. The moral point of view of
human rights enables us to criticize and combat intellectually and morally what
violates human rights. An ethical point of view requires us to enforce specific
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intellectual, legal, and political framework of defending, and promoting human rights
with the purpose of promoting common good and happiness. This amounts to saying
that there can be legitimate cultural value argument in the discourse of human rights,
which belongs in the category of ethical argument.
Moral consideration of human rights associates the concept of rights with duty.
Ethical consideration of human rights mitigates the concept of human rights with
communal good and welfare. Moral consideration of human rights associates the
concept of rights with the concept of justice. Ethical consideration of human rights
mitigates the concept of rights with concepts of values—for examples, cultural
values.
In light of the four distinctions above, we recognize two kinds of political bad
faith in the global discourse of human rights today, and each of them has two subdivision forms. The first form of bad faith consists of two sub-division forms: (1) a
refusal to recognize that a particular human rights ideology must prove its universal
legitimacy through global democracy and by applying it to local, cultural contexts
successfully; and (2) a refusal to recognize the legitimate cultural interpretation of
rights. At best, the first form of bad faith in either of the two sub-division forms does
not recognize the legitimacy and significance of ethical consideration of the norm of
human rights and commits the fallacy of dogmatism. At worst, this form of bad faith
practices cultural imperialism. Reversely, the second form of bad faith also consists of
two sub-division forms: (1) turning local ideologies into masks to resist modernity
and globalization of the norm of basic human rights; and (2) turning local contexts
and values into some iron idols and masks of pretension and insensitivity. At best, this
form of bad faith fails to connect tradition with the spirit of our time. At worst, this
form of bad faith is reactionary.
That being said, while some Asian value arguments must avoid the second form
of bad faith, those who reject indiscriminately all forms of Asian value argument may
practice the first form of bad faith. Extremity produces self-destruction, as we learn
from Chinese philosophy.
III. Three Asian-value Arguments
Now we shall examine some Asian-value arguments in context with the present
discourse of human rights. For the purpose of focus, we shall discuss only three
Asian-value arguments—namely, the postmodern, the pragmatic, and the liberal.
The postmodern argument advocates incredulity to any meta-narratives of human
beings and human rights and therefore rejects the concept of universal human rights.
According to this argument, given Asian contexts, Asian values should override the
idea of universal human rights in Asian social, political, and moral lives. For
example, in “Human Rights: A Bill of Worries”, the writer Henry Rosemont writes:
My own skepticism is directed not toward any particular moral or political theory
in which rights play a role, but toward the more fundamental view of human beings
as free, autonomous individuals on which all such theories more or less rest. . . .
The concept of human rights and related concepts clustered around it, like liberty,
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the individual, property, autonomy, freedom, reason, choice, and so on, do not
capture what it is we believe to be the inherent sociality of human beings
(Rosemont 1998, 55; also, Rosemont 2004, 54).

He insists, “Much more will be gained, I believe, by seeing the Confucian vision as an
alternative to ours, and one that may, with emendations, be valuable for the ‘global
village’” (Rosemont 1998, 60). In the above, Rosemount rejects the idea of universal
human rights and proposes Confucianism as an alternative ideology to the human
rights ideology today.
Herbert Fingarette also says: “I am quite prepare to attack the doctrine of
individual rights . . . It is against the background of a Confucian vision of human life
that this corrosive effect of rights-based morality comes clearly in focus” (Bockover
1991, 191). Again, for Fingarette and Rosemount, Confucianism and the human rights
ideology or what Fingrette calls “the doctrine of individual rights” opposes one
another.
It is noteworthy here that the post-modern reading of Confucianism is flawed. It
is true that there is no concept of human rights in Confucian philosophy. Still, this
does not means that Confucianism is anti-right philosophy. Platonic philosophy has
no concept of human rights but is not anti-rights. Aristotelian philosophy has no
concept of human rights but is not anti-rights. Indeed, in a final analysis, as Weiming
Tu and other argue, Confucianism is compatible to the universal idea of human rights.
That is, the Confucian vision of human life does not reject the idea of human rights,
but emphasizes respecting for basic human dignity. If one does not operate with a
merely functionalist concept of human rights—that is, basic rights are basic
entitlements to function as human beings, one may appreciate that human rights and
human dignity are not separable but entail one another. Noteworthy, in later 1970s
and early 1980s, the philosophy which Chinese intellectuals evoked to resist the abuse
of individual rights in mainland China was Confucianism, not any Western
philosophies.
Notwithstanding, by rejecting the idea of universal human rights, the postmodern
argument may run against the spirit of our time. An undeniable fact is that the idea of
universal human rights triumphally enlightens and lifts up human civilization of our
time since the end of World War II. No wonder, while postmodern argument remains
influential in the discourse of human rights in Asia, it is not the argument which many
feel to be defensible and would like to embrace. One cannot help thinking here that
has the post-modern argument drawn a distinction between human rights and moral
rights, its view would be improved. Admittedly, the concept of universal humanity or
global humanity still receives bad philosophical press. Still, the idea of global justice
and the idea of a cosmopolitan order of the global human community, in both of
which the norm of human rights is a juridical norm, remain two most enlightening
ideas of the spirit of our time. Also, one cannot help thinking that the post-modern
argument suffers the flaw of throwing out the baby with the bathing water. It is
intended to reject given philosophies of human rights or some particular paradigms of
human rights, but unfortunately claims to reject the idea of universal human rights
itself.
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The pragmatic argument and the liberal argument differ from the postmodern
argument. The pragmatic argument states that any applications of the idea of
universal human rights in Asia must take into consideration of the Asian regional,
historical contexts; the universal principle of human rights must be understood in a
way that reflects the Asian historical, cultural, and practical realities; accordingly, an
Asian articulation of the idea of universal human rights is both legitimate and
necessary. The 1993 Bangkok Declaration has a pragmatic argument.
Article 7 of the Declaration reads, “Stress the universality, objectivity and nonselectivity of all human rights and the need to avoid the application of double
standards in the implementation of human rights and its politicization and that no
violation of human rights can be justified”. Article 8 reads, “Recognizing that while
human rights are universal in nature, they must be considered in the context of a
dynamic and evolving process of international norm-setting, bearing in mind the
significance of national and regional particularities and various historical, cultural and
religious backgrounds”(http://www.unchr.ch/htm/menu5/wcbangkok.htm).
In both articles, the Bangkok Declaration defends the idea of universal human
rights, declaring that “no violation of human rights can be justified.” Meanwhile, the
Declaration argues that application of the idea of universal human rights in Asia must
do justice to the Asian historical, cultural, and regional conditions. It challenges (1)
the universality of the Western interpretations or ideological-political programs of
human rights and (2) the universality of some political charters of human rights that
are established by the international community, for example, in the Universal
Declaration of Human Rights by the United Nations in 1948. However, it does not
reject the concept of universal human rights.
Not surprisingly, various governments in Asian countries including the
governments of China and the so-called four mini-dragons appeal to the pragmatic
argument, insisting that applications of the idea of universal human rights in Asia
must respect Asian contexts and values. They insist that Asian ideological
articulations of the idea of universal human rights produce diversity in embodiments
of universal human rights, but no rejection of the universal idea of human rights. Fair
to say, to bring about diverse embodiments of X is one thing. To disintegrate X is
quite another. To be creative and responsive in redeeming the claim of X in particular
contexts is one thing. To reject X is quite another. In short, a pragmatic argument is
not a postmodern argument.
This is not to say that we should accept uncritically any Asian ideological
constructions of universal human rights. Rather, we ought to recognize the legitimacy
of Asian ideological constructions of universal human rights and at the same time,
ought not to fear to negotiate with such Asian ideological constructions. Asian
understanding of the idea of universal human rights itself should be the object of
critical examination. Still, in essence, Asian constructions of the universal idea of
human rights represent an attempt to mitigate the idea of human rights with the Asian
ideas of good life and happiness. They remind us of the value of ethical consideration
of the idea of human rights.
The pragmatic argument challenges us to live in the tension of ideological
diversity in actualization of the idea of human rights in the globe. The challenge is
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reasonable. As Guanzi said: “One should not try to make a road of a thousand miles
be exactly the same all the way like a rope. One should not try to model ten thousand
houses to be exactly the same. A great person focuses on righteousness in contexts,
not on invariance of the precedence)” (Guanzi 1996, 515/ch.11). We should recognize
the legitimacy of Asian ideological construction of human rights, amid a demand that
such Asian ideological program must be subjected to critical scrutiny, reflection,
evaluation and judgment from the critical point of view of human reason, and be
opened to inter-cultural appropriation.
The liberal argument is that people can endorse the idea of universal human
rights from different philosophical bases, including different value-bases. The
argument does not challenge the idea of universal human rights or certain ideologicalpolitical programs of human rights developed by international communities, for
example, the Universal Declaration of Human Rights by the United Nations in 1948.
Instead, it insists that embracing the idea of universal human rights and given
ideological programs need not mean embracing specific Western philosophies of
human rights. For example, one can embrace the United Nations’ charter of human
rights from the basis of Confucian philosophy or Taoist philosophy, instead of
Kantian philosophy or Lockean philosophy.
Weiming Tu’s view is an example of the liberal argument at hand. Tu argues that
one can embrace the idea of human rights, as exemplified in the UN Declaration of
Human rights, without embracing Western individualism and some Western liberal
values. He suggests that one can embrace the idea of human rights on the basis of
Confucian values. According to Tu, the Confucian norms of humanity, harmony,
piety, loyalty, trust, and self-discipline are compatible with the idea of human rights
and universal human rights can be housed in the Confucian home.
Moreover, “The potential contribution of in-depth discussion on Asian values to
a sophisticated cultural appreciation of the human rights discourse is great … The
perceived Confucian preference for duty, harmony, consensus, and network … needs
not to be a threat to rights-consciousness at all" (Tu 1998, 299). Tu endorses those
internationally established political programs of human rights such as the Universal
Declaration of Human Rights of UN in 1948. He says, “The universality of human
rights broadly conceived in the 1948 Declaration is a source of inspiration for the
human community” (Ibid, 297). However, Tu insists that the global discourse of
human rights should allow the participation of Asian philosophies and values
including Confucianism and Confucian values.
Like Tu’s view, Charles Taylor’s proposal on the matter of human rights and
Asian value is also another example of liberal argument at hand (Taylor 1999, 124–
144). Taylor suggests that different people and nations should be free to house the
universal norms and standards of human rights in their own metaphysical-religious
bases. Furthermore, what Joseph Chan characterizes as “ecumenical approach” is
essentially based on the liberal argument. (Chan 1999, 212) Liberalism in this context
entertains diversity and emphasizes toleration of diversity, including conceptual
diversity. But liberalism here is not soft-postmodernism or hard-postmodernism.
The liberal argument is for unity through inclusion and toleration of diverse
ideologies of human rights. Its radical claim is that a universal idea should, and can,
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be accepted by and housed in different local philosophies and ideologies. It does not
matter whether local philosophies and ideologies are proper embodiments of the
universal idea. What matters is that they accept and endorse it. The argument
recognizes that each nation and people has its cultural and practical identity, center of
values and happiness, and world outlook; genuine global human rights movement and
global democracy should be a democratic process of inclusion, negotiation, and
discursive engagement. We are better off by recalling what Isaiah Berlin said: “Every
nation has its own tradition, its own character, [and] its own face. Every nation has its
own moral gravity, which differs from that of every other; there and only there its
happiness lies—in the development of its own national needs, its own unique
character”(Berlin 1997, 37). At the core of the pragmatic argument is the moral
aspiration that every civilization has its own face, life, center of gravity, and center of
happiness.
The challenge that each of the three arguments mentioned above poses is
different. The postmodern argument suggests a search for an alternative ideology to
the human rights ideology. Meanwhile, both the pragmatic argument and the liberal
argument endorse the idea of universal human rights, amid their difference. For the
purpose of focus of this paper, I shall set aside the postmodern argument here, and
discuss furthermore only the pragmatic and liberal argument.
In essence, the pragmatic argument insists a more local, cultural ideology of
human rights. What is insisted is still an ideology of human rights, but more cultural
and local. Intellectually, the pragmatic argument insists that the validity claim of
universal human rights must be, and can only be, redeemed in particular practical
contexts as well as particular cultural space and time. Admittedly, the pragmatic
argument can be politicized and used as a cover to defend the status quo of some
totalitarian practices in Asian cultures. But a politicized pragmatic argument should
be distinguished from the true one. Institutionally, the pragmatic argument is more
appealing from the legal point of view. As Habermas suggests, construction of law
always involves a three dimensional consideration: the moral, the ethical, and the
pragmatic. The ethical and pragmatic concerns in law inevitably give weight to a
pragmatic argument. Meanwhile, this argument should not be a resistance to
international laws geared to protect basic human rights and to resist the idea of global
justice in terms of basic human rights. It should not be a form of ethical-moral, and
political bad faith.
Meanwhile, the liberal argument insists that a same political-ideological
operational program can be housed in different philosophical home-bases. It does not
challenge the concept of global, unified modernity. What it insists is that the global,
unified modernity in the substantive, operational level can live, and should live, with
diverse philosophical orientations. Granted that Donnelly is right in saying, “Unless
societies possess a concept of human rights they are unlikely to have any attitude
toward human rights” (Donnelly 1999, 69). It does not follow that having a concept of
human rights means having a liberal, individualistic concept of human rights which
Donnelly advocates and which does not presuppose a plausible concept of social duty
as its necessary counterpart. Institutionally, the liberal argument can be strengthened
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the legal point of view. The ethical and pragmatic concerns in law inevitably can lend
weight to a liberal argument.
In short, while both the pragmatic argument and the liberal argument emphasize
respect for Asian values, we should not read them as advocating cultural relativism or
global skepticism on the matter of human rights. Relativism is the doctrine that all
truth and values are culturally relative, not universal. But both arguments recognize
the idea of universal human rights and acknowledge the universal truth of the idea of
human rights. Admittedly, both arguments leave much to be desired. For both
arguments, the concern about unity of modernity and the integrity of the global
discourse of human rights must be addressed. Cultural and local contexts must not be
turned into a mask to resist those international and global laws and treaties which are
established democratically and collectively by nations-peoples. Meanwhile,
philosophies or cultural ideologies that do not support or even are incompatible to the
idea of universal human rights should be rejected.
IV. Unity and Diversity: How to Avoid Human Rights
Fundamentalism?
We are now in the position to address the issue about the unity of the universal idea of
human rights amid cultural diversity and how to avoid what Habermas dubs as
“human rights fundamentalism”. Human rights fundamentalism suffers two fatal
flaws. First, in it, the idea of universal human rights must be mitigated by nothing and
negotiation with no one in its embodiment in social-political life. Second, the integrity
of the universal idea of human rights is achieved by absolute global moral solidarity,
not through the mediation of international laws and global treaties. As a result, it often
privilege a given interpretation and social-political programs of human rights. We
need a more humanistic concept of moral solidarity here. Global moral solidarity
requires loyalty to universal reason, truth, and justice. Such an obligatory loyalty does
not presuppose the loyalty to either a specific philosophy or a specific ideologicalpolitical program. Thus, the unity of the universal idea of human rights requires moral
solidarity but can allow ethical diversity under a unified legal platform.
By this token, the unity of the universal idea of human rights requires that all
nations and peoples on the earth accept the norm of human rights as a core norm of
evaluating human practices, government policies and measures, and social institutions
such as the law and likewise, not that everyone endorses the idea of human rights
from the same philosophy or everyone indiscriminately implements a same
ideological-political program of human rights regardless of variance of cultural and
historical contexts and realities. It requires that all nations and peoples be humanrights-sensitive, and participate reflectively in articulating universally accepted laws
and convents embodying, protecting and enhancing human rights, especially basic
human rights. It requires that all nations and peoples abide by internationally and
globally established laws, convents, and codes of human rights, as long as they stand
as international or global laws, convents, and codes of human rights that are
democratically recognized in the globe. Meanwhile, the diversity of human rights
ideologies in the globe allows nations and peoples to integrate the universal idea of
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human rights with their cultural values, doing justice to their historical, cultural
situations. It allows nations and peoples to develop their national ideologies that are
consistent with the universal spirit of human rights on the one hand and have their
cultural characteristics on the other hand.
My view here can be defended with the transcendental argument and the
immanent argument. The former is that the universal cannot, and should not, be
identified with any particulars; that the universal is not identified with any particulars
is what preserves the unity of the universal. Thus, for example, Laozi argued that we
could have the unity of the dao if and only if we went beyond metaphysical realism;
for him, the universal dao should not be identified with any metaphysical
presentations of the dao (Laozi 1996, 87/ch.1). For Laozi, the dao is united precisely
because it includes all; the dao can include all precisely because it is not identified
with any particulars.
Zhuangzi seconded Laozi by arguing that only if the universal is not identified
with any particulars, the unity of the universal can be preserved. He criticized that
those who subscribed to metaphysical realism indulged themselves in the kind of
“three in the morning and four in the afternoon” talk. Zhuangzi illustrated error of
metaphysical realism with the following allegory: “A monkey keeper once was giving
out nuts and said, ‘Three in the morning and four in the afternoon.’ All monkeys
became angry. He then said, ‘If this arrangement makes you unhappy, then there will
be four in the morning and three in the evening.’ All the monkeys were cheerful”
(Zhuangzi 1996, 141/ch.2). Zhuangzi pointed out that in the above example, the
change of expression did not change the truth, despite the fact that those monkeys
thought otherwise. Thus, Zhuangzi famously asserted, “If one takes one’s fingers as
the standard fingers, none of fingers of other persons can be fingers. If one takes this
particular horse as the standard horse, none of other horses can be horses” (Ibid,
140/ch.2)
The immanent argument is that the universal dwells in the particulars, but is not
identified with any particulars; the universal is one, but its particulars are diverse; the
diverse embodiments of the universal do not dissect the universal. Habermas also
reminds us of the immanent argument when he says the follows: “The gradual
embodiment of moral principles in concrete forms of life is not something that can
safely be to Hegel’s absolute spirit. Rather, it is chiefly a function of collective efforts
and sacrifices made by sociopolitical movements. Philosophy would do well to avoid
haughtily dismissing these movements and the larger historical dimension from which
they spring” (Habermas 2001, 208)
Ideological diversity of human rights is inevitable given that human rights are
legal rights. As discussed above, three kinds of concerns of human rights are
addressed when the norm of human rights is embodied in municipal laws: the
pragmatic, the ethical, and the moral (Habermas 1998a, 159-162). The pragmatic
concerns and the ethical concerns of human rights in nations and peoples are
inevitably diverse. Therefore, we should seek an inclusive global ideology of human
rights that preserves unity through acknowledging legitimate diversity. We should
appreciate the challenge that legitimate globalization of human rights can only be
done through a true, global democracy under the rule of law.
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This leads us to the concern about human rights fundamentalism. Human rights
fundamentalism is a form of political bad faith and detrimental to globalization of the
human rights ideology today. First, it replaces law-based global democracy by
imperialism in global discourse of human rights and therefore deprives any
established ideologies of human rights in the globe their legitimacy. Second, it
distorts the global communication of human rights and as a result, deprives claims of
human rights in the globe their real basis of rationalization. Third, it invites noncooperation in various countries in the course of globalization of the human rights
ideology.
How we can avoid turning the human rights ideology into human rights
fundamentalism? The question brings into light the law of wu ji bi fan (extremity
produces self-destruction; when things reach beyond their limits, they turn into their
opposites). The law has two precepts: (1) When we push X beyond its limit, we turn it
into its opposite or something else; (2) When we pursue X in an extreme manner, we
would arrive at the opposite of X, instead of X. Dao De Jing states: “When things
reach their limits, they turn into their opposites. Going to the limit of a thing violates
the dao. What violates the dao will perish” (Laozi 1996, Ch.55/108). Dao De Jing
therefore warns us of this: “From calamity, happiness arises/ From happiness,
calamity is latent.”; “The Way of the universe is to reduce whatever is excessive and
to supplement whatever is insufficient/Mankind practices the wrong and unnatural
way/ The way of mankind is to reduce the insufficient to offer to the excessive [this is
why the way of mankind is wrong]” (Ibid, ch.58/109, ch.77/115).
We can see what is wrong with the British foreign minister’s argument in the
Akmal Shaikh case. First, it pushes the concept of basic human rights beyond its
limit. As a result, he turns basic human rights into what they are not—for example,
they are not a green light to smuggle drugs and opium. Second, using a wrong and
bad example, the foreign minister tactically practices human rights fundamentalism.
As a result, the minister’s radical argument does not serve to facilitate globalization of
human rights, but introduces bad taste and poisons the atmosphere of constructive
dialogue.
Of human rights fundamentalism, Habermas warns us particularly: “Human
rights politics of a world organization” can invert into “a human rights
fundamentalism” under certain conditions (Habermas 1998b, 200). In light of the
above, I would like to repeat the following.
First, with regard to implementation of the norm of human rights in local
contexts, we must avoid the two kinds of bad faith mentioned at the outset:(1) a
refusal to recognize that a particular human rights ideology must prove its universal
legitimacy through global democracy; and (2) a refusal to recognize that we must be
sensitive to local contexts wherein the norm of human rights ideology would be
applied. These bad faiths would turn a human rights ideology into human rights
fundamentalism.
In addition, pushing the idea of human rights beyond its limit, as the British
foreign minister does in the Akmal Shaikh case, turns a human rights ideology into a
fundamentalist one. It turns the idea of human rights into what it is not or something
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else on the one hand, and leads us to the opposite of the destination of globalization of
the human rights ideology on the other hand.
Furthermore, the importance of globalization of the human rights ideology is not
a legitimate reason to conduct an offensive war to against nations and regimes whose
human rights records are poor, even deplorable. International human rights
intervention must never be an excuse to promote Western hegemony or for stronger
nations to colonize weaker nations. International human rights intervention must be
decided by a more inclusive, democratic procedure that creates the best possible
condition of rational deliberation. No offensive wars sole for the purpose of
advancing a particular ideological program or philosophy of human rights are
justified and justifiable, akin to no offensive wars to force other nations and peoples
to accept a particular religion are justified and justifiable.
Conclusion
In conclusion, a viable global ideology of human rights can only be developed
through a global democracy in global discourse of human rights and
institutionalization of human rights. Such a democracy should have the following
features:
First, to be inclusive, we should bear in mind what Laozi said, “Toleration makes
greatness” (Laozi 1998, 92/ch.15). An inclusive global democracy implies intellectual
and moral toleration and will include reasonable Asian value arguments in the
discourse of human rights. It will be a constellation of modern democracies. And
“modern democracies”, says Benhabib, “act in the name of universal principles,
which are then circumscribed within a particular civic community. This is the ‘Janus
face of the modern nation’ in the words of Jürgen Habermas” (Benhabib, 2006, 32).
Secondly, being not merely procedural, but also substantial. That is, such a global
democracy is in all ideological fronts—intellectual, moral, ethical, legal, and likewise.
By this token, with regard to human rights in Asia, at the end of the day, the
outstanding question for us is not whether the idea of universal human rights should
be integrated with core Asian values in Asian contexts, but how they should be
integrated. The question should be how is a democratic ideological construction of
universal human rights with Asian values in Asian contexts possible.
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ON A RELEXIVE CASE FOR HUMAN RIGHTS
Thomas M. Besch
Abstract: Can there be a categorical, reasonably non-rejectable grounding of
human rights? The paper engages a recent attempt to provide such a grounding,
namely, Forst’s “reflexive” account. On this account, moral-political validity
claims commit us to a constructivist requirement of reciprocal and general
acceptability, while this requirement both commits us to accord to others a right to
justification and allows for a justification of other human rights. The paper grants
the substantive implications of this requirement, but takes issue with the claim that
it is reasonably non-rejectable. I argue that this requirement cannot be established
reflexively in Forst’s sense, and this is for reasons that mark general limitations of
reflexive, presuppositional arguments for relevantly contested conclusions. I argue,
as well, that we should not suppose in this context an idea of the reasonable that
would entail that it is unreasonable to reject that requirement. Thus, this reflexive
case for human rights fails, as it remains hypothetical. But it shifts the issue in an
interesting direction.

I
It is sometimes argued that at least some human rights have a moral life, whether or
not they also have suitable legal recognition, so that an adequate normative account of
such rights must justify them on categorical, reasonably non-rejectable grounds –
rather than merely hypothetical, “ethical” grounds that would anchor them in
interests, needs, ideals, or conceptions of the good, widely conceived, that can be, and
are, rejected reasonably. But can there be a categorical grounding of such rights?
Rainer Forst thinks that this is so, and in various recent writings suggests a
constructivist account of such rights that tries to provide one.1 At the systematic core
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Reflexive Approach”, in Ethics 120 (2010), and “The Basic Right to Justification: Toward a
Constructivist Conception of Human Rights”, Constellations 6/1 (1999). See also Forst, The
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particular with the “ethical” views of James P. Griffin, see Griffin’s On Human Rights (Oxford:
Oxford University Press, 2008), and John Tasioulas’s approach, see Tasioulas, “The Moral
Reality of Human Rights”, in Thomas Pogge (ed.), Freedom from Poverty as a Human Right
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of his account are three views: (i) our moral-political validity claims – as we raise
them in claiming our moral or political views (principles, value-judgments, reasons,
and so on) to be right or correct – “reflexively” commit us to a constructivist
requirement of reciprocity and generality; (ii) in adhering to this requirement, we
accord to all affected others a right to justification; (iii) this requirement allows for a
justification of other human rights. 2 Forst takes this requirement to be reasonably nonrejectable, and so offers it as the sought-after, categorical basis for a right to
justification and other human rights.
What I want to do here is to examine whether Forst’s account indeed provides a
categorical grounding for human rights. I shall argue that it does not, and cannot, do
this. My argument will not dispute (ii) and (iii), above, nor will I reject Forst’s
requirement of reciprocity and generality. I shall argue, however, that this
requirement is not reasonably non-rejectable. It cannot be established reflexively in
Forst’s sense, and this is so for reasons that reflect more general limitations of
reflexive, presuppositional arguments for normatively selective, relevantly contested
conclusions. Moreover, we have reasons not to suppose in this context any idea of the
reasonable that entails that it is unreasonable to reject a constructivist acceptability
requirement. Thus, Forst’s reflexive case does not provide a categorical grounding for
human rights. At best, we shall see, it provides a conditional, hypothetical grounding
(which, however, is precisely the sort of thing it seeks to provide an alternative to). It
thereby shifts the issue to two important questions – which, however, remain
unanswered: why should we accord to others strong, constitutive forms of discursive
standing? And in terms of what idea of the reasonable may we assess the cogency of
an answer to this question?
My discussion proceeds as follows. To provide some needed conceptual tools, I
begin by distinguishing between different kinds of discursive moral standing, i.e.,
“constitutive” and weaker, “derivative” kinds. A Forst-type right to justification is a
right to constitutive discursive moral standing. Section 3 then maps contours of
Forst’s reflexive case and engages its systematic core. Its aspiration to provide a
categorical, reasonably non-rejectable grounding of human rights hinges on the view
that moral-political validity claims commit us to a constructivist standard of
justification, i.e., his requirement of reciprocal and general acceptability. Yet, I argue,
this view is mistaken as it runs up against more general limitations of reflexive
arguments for relevantly contested conclusions. Section 4 substantiates the general
nature of this problem by addressing a related presuppositional case for a conclusion
congenial to Frost’s, i.e., O’Neill’s attempt to defend a form of cosmopolitanism by
arguing from the presuppositions of other-regarding activity. Section 5 returns to
Forst to consider another strand of thought in his view. He sometimes tries to build a

Cambridge University Press, 1999), or in Charles Beitz, The Idea of Human Rights (Oxford:
Oxford University Press, 2009).
2
See, for instance, Forst, “The Justification of Human Rights”, p. 719, and his “The Basic Right
to Justification”, p. 44.
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commitment to constructivist justification directly into an idea of what it means to be
reasonable. But we should not suppose a view of the reasonable in this context that is
tied to a doctrinally selective and relevantly contested view of justification. Section 6
concludes matters by observing that the argument of the paper holds especially if we
accord to others a right to justification, or a meaningful form of constitutive
discursive standing.
II
To start with, consider the view that people should be accorded not just moral
standing, but discursive forms of such standing. Where we take others to have moral
standing, we take it that there are moral reasons to protect or support them, or their
good. Where we accord them discursive moral standing, in turn, we take it that the
way in which they may be related to, e.g., in protecting or supporting them, must
follow grounds, widely conceived, that are, in some relevant sense, acceptable by
them. Discursive and non-discursive moral standing – call the latter mere moral
standing – are not always expressly distinguished. This is so especially on
anthropocentric accounts of morality that view moral standing to hinge on the
presence of features that, it is assumed, at the same time call for discursive standing.
E.g., Kantians tend to ground the moral standing of people in their capacity for
autonomy, while assuming, too, that the presence of this capacity in people, or our
properly recognizing it, requires us to accord to them discursive standing of some
strong sort – be it by recognizing their communicative freedom (Benhabib), or, in
political contexts, by according to them a right to initiate public deliberation
(Bohman), or a right to participate democratically (Pogge), or, not least, a Forst-type
3
right to justification. Still, discursive and mere moral standing are conceptually
distinct. We may or may not take it that a being, if it has moral standing, must be
accorded discursive standing. And we may or may not take it that a being, if it has
moral standing and can have discursive standing, must for this reason be accorded full
discursive standing. E.g., pathocentric accounts of morality accord moral standing to
beings even where they are incapable of discursive standing, at least so long as they
can suffer at our hands. And there are (structurally) particularist views of justice and
justification that accord full discursive standing to a mere subset of affected others,
e.g., reasonable or rational people, without accordingly limiting the scope of moral
standing.4

3

See Seyla Behabib, Dignity in Adversity (Cambridge: Polity Press, 2011), p. 67ff; Thomas
Pogge, “Cosmopolitanism and Sovereignty”, Ethics 103/1 (1992), p. 64; James Bohman,
Democracy Across Borders (Cambridge (MA): MIT Press, 2007), p. 52; on Forst, see below.
4
E.g. political liberals accord strong, “constitutive” discursive standing (see below) only to
people who are reasonable in an exclusive, substantive sense; but they do not deny that
unreasonable people have moral standing and so should benefit (within limits) from basic rights
and liberties. This is one upshot of an “internal” conception of political liberalism. See
Jonathan Quong, Liberalism Without Perfection (Oxford: Oxford University Press, 2011), pp.
Journal of East-West Thought

54

THOMAS M. BESCH

More important now, there are at least two kinds of discursive standing. I take it
that where we are reasonable, we are committed to acting on grounds that, as far as
we can tell, are good. And where we accord discursive standing, we have seen, we
seek to act on grounds that are acceptable. Accordingly, there are strong, constitutive
and weaker, derivative forms of discursive standing depending on the relationship that
we take to hold between the goodness and the acceptability of our grounds. If Betty,
who is reasonable, accords to Paul constitutive standing, she is committed to acting
toward him on grounds that are good and that are acceptable, but she takes it that their
goodness (at least partly) depends on, or is constituted by, their acceptability by Paul.
If she accords to him derivative standing, in turn, she is committed to acting on
grounds that are both good and acceptable, but rather than taking their acceptability to
constitute their goodness, she views their acceptability, or valuable forms of it, as
something that could, or would, flow from, or derive from, an appreciation of their
goodness. To mark this contrast, I shall also speak of discursive respect where we
accord the strong, constitutive form of discursive standing. (We should not overdraw
this contrast: perhaps these two kinds of standing are best seen as ideal types located
on opposite ends of a sliding scale.)
Moral and political forms of constructivism typically express a commitment to
discursive respect at whatever level of thought at which such views apply a
constructivist, interpersonal acceptability standard. E.g., constructivist conceptions of
justice take it that (qualified) acceptability by relevant other people justifies, or
constitutes the epistemic-practical authority of principles of justice – or, say, their
rightness, correctness, validity, reasonableness, and so on. Such conceptions thereby
accord to relevant other people constitutive discursive standing – even though they
may differ greatly about, e.g., their conceptualization of such standing, the range of
others to whom they accord it, and the level of thought and argument at which they
accord this standing.5 It is important to note, however, that even if we require moralpolitical principles to be based on different, acceptability-independent grounds, we
can still attach much value to their acceptability – e.g., we might take it that it is part
of the human good that people be able to accept principles that apply to them, or that
their free support is necessary for the stability of a just regime, and so on. Still, we
would not include others in the scope of discursive respect in relation to the grounds
of these principles.
For instance, consider two extremes: Rawls-type political constructivism and
Platonism. For political constructivism, the goodness of reasons for principles of

290-314, and Besch, “Political Liberalism, the Internal Conception, and the Problem of Public
Dogma”, in Philosophy and Public Issues Vol. 2/1 (2012). Such approaches are “particularist”
in O’Neill’s sense: they do not include everyone to whom moral-political principles apply
within the scope of the justification of these principles. See Onora O’Neill, Toward Justice and
Virtue (Cambridge: Cambridge University Press, 1996), chapter 1.
5
I elaborate on the (mainly justificatory) notion of constructivism that I shall use here and
below in Besch, “On Discursive Respect,” available at
http://sydney.academia.edu/ThomasMBesch.
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political justice is, as Macedo puts it, “entirely a function of their capacity to gain
widespread agreement among reasonable people.” 6 For Platonism, the goodness of
good reasons is a property that can hold whether or not anyone sees that this is so,
while unanimity about a just order is still seen as a good – at least where it is rational,
or derives from the proper appreciation of the merits of a just social order. Views of
either kind attach positive value to the goodness and the acceptability of principles of
justice, or their reasons. But they posit different directions of fit between these
things. 7 Political constructivism views the goodness of good reasons from the
perspective of their acceptability by relevant others. Thus, it expresses a commitment
to discursive respect. Platonism views the value of the acceptability of good reasons
from the perspective of their goodness. It values rational acceptability, but construes
acceptability as rational if it is directed at reasons that are good on acceptabilityindependent grounds. Thus, it seeks “normative” consent or “ideal” unanimity, and so
expresses a commitment to the derivative discursive standing. 8
Accordingly, it is not distinctively constructivist to claim that reasons that are
good and moral-political principles that are right are reasonably acceptable – or that
we, where we claim moral-principles to be right, commit ourselves to the view that
they can reasonably be accepted. As we have seen, Platonism is consistent with the
view that there is a link between the goodness of reasons and the rightness of
principles and their acceptability, or at any rate “reasonable” or “rational” forms of
acceptability – if these adjectives are construed in terms that are uncontentious
between constructivists and their opponents (I shall return to the meaning of
“reasonable” later). Yet Platonism does not view the rightness of principles, or the
goodness of reasons, as something constituted by their acceptability. Rather, it views
acceptability as valuable, authoritative – or “reasonable” – if it derives, or can derive,
from a proper appreciation of the rightness of these principles, or the goodness of
these reasons. Platonists, then, can agree that right, correct, or justifiable, principles
are acceptable; yet, again, they would take acceptability, or valuable forms of it, to
(ideally) derive from the rightness of principles, rather than vice versa. It is
distinctively constructivist, then, to accord to (qualified) acceptability the rank of
constituting the merit in question.
Here is one thing we can take away from these preliminary remarks. By itself, a
commitment to the rightness, correctness, or the justifiability of our moral-political
principles and reasons does not commit us to the views (i) that people should have
constitutive discursive standing, and (ii) that it is the acceptability of these principles
6

Stephen Macedo, Liberal Virtues (Oxford: Clarendon Press, 1991), p. 46f; my emphasis. See
also John Rawls, Political Liberalism (New York: Columbia University Press, 1993), esp.
lecture III.
7
This refers to Platonism in O’Neill’s wide sense, which includes many variants of
perfectionism and moral realism, amongst other views. See her Toward Justice and Virtue, pp.
48ff.
8
David Estlund speaks of “normative consent”: see Estlund, Democratic Authority (Princeton:
Princeton University Press, 2008), p. 10; Thomas Nagel speaks of “ideal unanimity”: see
Nagel, Equality and Partiality (Oxford: Oxford University Press, 1991), p. 33f.
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or their grounds that constitutes their epistemic-practical merit. Saying this is not to
suggest that we should reject (i) and (ii). To the contrary, as will emerge later. But it
heralds that we cannot account for the practice of claiming moral-political views to be
right, correct, or justifiable, in terms that, if they were accurate, would directly
commit us to constructivism. After all, there are many intelligent and conscientious
people who engage in that practice, but do not accept constructivism, or indeed any
other contested, more systematic philosophical doctrine about the nature and
standards of moral-political justification. I shall come back to this point shortly.
III
Turning next to Forst’s constructivism about human rights, here are some of its
contours that are relevant now: 1. According to Forst, moral-political principles and
their reasons must meet a requirement of “reciprocal” and “general” acceptability
(RGA). This is a constructivist standard. In light of RGA, moral-political principles
qualify as right, correct, or valid, only if they are reciprocally, or equally, acceptable
by all affected others. RGA thus accords to (qualified) acceptability a strong,
justification-constitutive role and so accords to relevant other people constitutive
discursive standing. 2. RGA and the right to justification are systematically
intertwined. It is not always clear how exactly they are intertwined. On the reading of
Forst’s constructivism that I shall focus on here, however, RGA is part of what
ground the right to justification. The view here is that while RGA cannot reasonably
be rejected, agents, if they if take principles and reasons to depend for their authority
on their acceptability, are committed to accord to the relevant others a right to
justification.9 3. Correspondingly, the right to justification is a right to constitutive
discursive standing in moral-political matters that affect one. It is a right to
justifications that meet RGA, and that hence accord to others a “(qualified) veto” 10 in
matters that affect them. It is in this sense that where we accord to others this right,
we are committed to treat them as “worthy of being given adequate, justifying
reasons,” 11 or as beings who “can demand acceptable reasons for any action that
claims to be morally justified and for any social or political structure or law that
claims to be binding upon [them].” 12 4. Not least, the right to justification is
intertwined, as well, with other (moral) human rights. RGA not only requires us to
accord to others a right to justification. It also grounds (moral) human rights, or the
moral-political principles allocating them.

9

On a different reading of this case, of the systematic relationship between RGA and the right
to justification is reversed, and the latter forms part of the grounding of the former. I briefly
touch on this reading below. For a detailed account: see Besch, “Reflections on the Foundations
of Human Rights,” available online at http://sydney.academia.edu/ThomasMBesch.
10
See Forst, “The Justification of Human Rights”, p. 719; “The Basic Right to Justification”, p.
44.
11
Forst, “Toleration, justice and reason”, p. 76f.
12
Forst, “The Basic Right to Justification”, p. 44.
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RGA, then, is at the core of Forst’s attempt to provide a categorical, reasonably
non-rejectable grounding for the right to justification and other human rights.
Accordingly, his case can achieve its aspirations just in case RGA itself is reasonably
non-rejectable. Even if we suppose that once we accept RGA, it is incoherent for us to
reject that others have a right to justification and other human rights, no categorical
grounding of these things will have been achieved if RGA is based on grounds that
can reasonably be rejected. Forst, of course, does not take RGA to be reasonably
rejectable. In his view, this requirement reveals itself reflexively, or recursively,
through a reconstruction of the practice of raising moral-political validity claims, or
its presuppositions:
[Human rights] are to be regarded as constructions (...) that have an
intersubjectively non-rejectable “reason.” They are justified constructs the respect
of which moral persons, who see no good reasons to deny them, owe to each other.
The basic right to justification reveals itself in a recursive reflection combined with
a discursive explanation of what it means to justify individual actions and general
norms in a moral context. Any moral norm that claims to be generally and
reciprocally valid must be able to prove its validity to those to whom it is addressed
according to these criteria. Consequently, it must be able to be the subject of a
practical discourse in which, in principle, all arguments for or against the norm can
be presented. Thus, if one begins with an analysis of claims to moral validity and
asks further for the conditions of their validity, one finds the “simple” principle of
justification [i.e., RGA].13

This suggests something like this: F1 Where we claim moral-political principles to be
right, we commit ourselves to their general and reciprocal acceptability.
It is incoherent to raise such validity claims, but to reject that must meet RGA.
But is F1 true? Should we take it that our moral-political validity claims commit us to
RGA, or a constructivist view of justification, for that matter? I shall suggest that we
should not construe them in such terms – for reasons that mark more general
limitations of reflexive arguments. Much depends here on how inclusive in doctrinal
diversity the reconstructive basis of an account of moral-political validity claims is
allowed to be in the first place. Forst, I take it, aspires to build on generic features of
the practice of raising such claims. Now, a reconstruction of generic features of this
(or any other) practice cannot be fully adequate unless it is true of every prima facie
competent and reasonable instantiation – “competent and reasonable”, that is, as
construed prior to settling the truth about constructivism, anti-constructivism, or any
other contested philosophical doctrine. To initially arrive at such a reconstruction, in
turn, equal charity must be extended to all its prima facie competent and reasonable
participants. Accordingly, we would need to reconstruct their discursive behavior so
as to maximize, rather than selectively decrease, its coherence. Now, prima facie
competent and reasonable participants in the relevant practice can, and often do,
disagree about constructivism, Platonism, or the relationship between the goodness

13
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and the acceptability of moral-political reasons. Hence, we need to reconstruct this
practice in terms that are abstract, thin, or trivial enough to remain neutral between
constructivism and anti-constructivism, or any other relevantly contested
philosophical doctrine about moral-political reasons and justification.
But this disables the inference from moral-political validity claims to RGA. For if
a proposed reconstructive account of the practice of raising these validity claims
entails that they commit to RGA, the account will not be neutral between proconstructivist and con-constructivist stretches of that practice. Thus, it will not
provide a fully adequate reconstruction of all relevant instantiations of that practice
(rather than pro-constructivist instantiations only). But if this account is suitably
neutral between pro-constructivist and con-constructivist stretches of that practice, it
may be duly inclusive and reconstructively adequate, but it cannot commit to RGA, or
constructivism. As far as a reconstruction of the relevant validity claims is concerned,
then, inclusive scope and reconstructive adequacy comes at the cost of critical force.
An inclusive and adequate reconstruction of these validity claims cannot establish
RGA, or constructivism, while a view that might establish such things could at most
claim to be true of pro-constructivist species of that practice. Whatever provides a
categorical, reasonably non-rejectable basis for a right to justification and other moral
rights, then, it cannot be our raising of moral-political validity claims. Instead, it
would have to be whatever it is, if anything, that would make it unreasonable for us
not to raise (or redeem) them in ways that comply with RGA. And this seems to be
the most plausible stand to take on this matter to begin with. The problem at hand
marks a general methodological limitation of reflexive arguments for relevantly
contested conclusions. Let P be a given practice, φ a doctrinally selective view of how
to exercise P (e.g., how to raise or redeem moral-political validity claims), and let ψ
be a suggested reconstructive view of generic features of P. Assume, not least, that it
is relevantly contested between prima facie competent and reasonable participants of
P whether φ should be accepted. Thus, if ψ implies that it is incoherent to participate
in P without committing to, or complying with, φ, then this very implication gives us
reason to believe that ψ is not an adequate reconstruction of P (rather than pro-φ
stretches of P only). Consequently, what makes the case relevant for the question of
whether to accept or reject φ simultaneously gives us reason to reject the
reconstructive account it draws on. The reflexive argument from ψ to φ hence is selfundermining, and so cannot vindicate φ, or even provide a categorical, reasonably
non-rejectable grounding for φ. An argument of this form can at most establish this:
so long as φ is relevantly contested by relevant people, the practice in question may
not be reconstructed in terms that, if they were accurate, would commit to φ;
accordingly, φ, if it is justifiable, must be justifiable on different, independent
grounds.
IV
To substantiate that Forst’s problem is more general in nature, let me consider another
reflexive, presuppositional case for a conclusion similar to the one he defends,
namely, O’Neill’s Kantian constructivist case for cosmopolitanism about the scope of
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“reason or of ethical consideration.”14 Her case does not openly distinguish between
derivative and constitutive forms of discursive standing, but we may read her as
aiming at a case about the latter, stronger standing. For O’Neill, if we include others
in the scope of reason or of ethical consideration, we must accept that thought and
activity that affects them must be “followable” – i.e., coherently acceptable – by
them. This requirement of followability is constructivist: it imposes an important
constraint on thought and activity, and it is part of what constitutes the reasonableness
of thought and activity in the first instance. 15 Thus, O’Neill’s case is about
constitutive discursive standing. The requirement of followability applies, as well, to
reasoning about the scope of reason or of ethical consideration. For O’Neill, then, any
attempt to determine that scope must itself be coherently acceptable by everyone for
whom it is to count. Yet, she argues, all major attempts to determine that scope fail.
Neither Platonist (or perfectionist, or realist) appeals to a metaphysically based,
objective value of people or their moral inclusion will do, nor will particularist
appeals to the norms and values of “our” form of life, or “our” traditions, suffice, nor
will it be enough to appeal to the instrumental value that the moral inclusion of other
people may have for some people or other. Such appeals, O’Neill argues, instantiate
thinking that relevant others cannot follow, and that hence is not fully reasonable. 16
Related considerations disqualify appeals to ideas of recognition. 17 To provide an
alternative, she advances a presuppositional account: in her view, the very
presuppositions we inevitably make about others whom we take to be on the receiving
end of our activity render it incoherent for us not to include them in the scope of
reason or of ethical consideration.
Now, O’Neill plausibly argues that we, where we take others to be on the
receiving end of our activity, presuppose assumptions of “plurality”, “connection”
and “finitude” about them – i.e., we take them to be, in one way or other, independent
“sources of activity” that are connected to us and that are vulnerable to the effects of
our activity. 18 She claims, too, that these assumptions cannot coherently be denied
where they are presupposed. But this leaves open how we are to relate to others about
whom we presuppose these assumptions. This is as it needs to be. Again, to be
suitably inclusive and reconstructively adequate, a reconstructive view of generic
features of other-regarding activity needs to be true of a wide variety of activity,
including activity that unduly excludes others, or that seeks to demean, hurt, or even
destroy them. For better or worse, then, such a view must be abstract enough to
14

O’Neill, Toward Justice and Virtue, pp. 48-52, 91-121; Bounds of Justice (Cambridge:
Cambridge University Press, 2000), pp. 112-29, 186-202. For a detailed discussion: see Besch,
“Kantian Constructivism, the Issue of Scope, and Perfectionism”, in European Journal of
Philosophy 19/1 (2011).
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On O’Neill’s requirement of followability: see Besch, “Constructing Practical Reason:
O’Neill on the Grounds of Kantian Constructivism”, in The Journal of Value Inquiry Vol. 42/1
(2008).
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remain neutral between contested ethical, philosophical, and other doctrines about the
scope of reason or of ethical consideration – including the view that others ought to
be accorded constitutive discursive standing within a cosmopolitan scope. Still, it is
on the basis of her account of the presuppositions of other-regarding activity that
O’Neill infers that we must accord constitutive discursive standing to all whom we
take to be on the receiving end of our activity. But this does not follow. At most, it
follows that we must accord constitutive discursive standing to the relevant others if
we already endorse a pro-cosmopolitan and pro-constructivist view to the effect that
such standing must be accorded to everyone who is, or whom we take to be, a
vulnerable and connected source of activity.19
Again, then, the conjunction of inclusive scope and reconstructive adequacy
comes at the cost of critical force. An inclusive and adequate account of generic
features of other-regarding activity will not show that it is unreasonable not to accord
constitutive discursive standing to the relevant others, while an account that might
show this can at most claim to be true of pro-constructivist and pro-cosmopolitan
stretches of such activity. Thus, it cannot be the presuppositions of other-regarding
activity that make it unreasonable for us not to accord constitutive discursive standing
to others. Instead, it would have to be whatever it is, if anything, that makes it
unreasonable for us not to act toward others in ways that comply with a constructivist
acceptability-requirement such as O’Neill’s requirement of followability. And, again,
this seems to be the most plausible stand to take on the matter to begin with.
V
To return to Forst. Once we see that a reflexive grounding of RGA is out of the
question, other strands of though in Forst’s account emerge. One is this. Sometimes,
he suggests that what commits us to RGA is not just our validity claims, but (also)
proper moral respect for other people. 20 And the idea that moral respect calls for
constructivist, interpersonal and acceptability-based justification marks a familiar
theme.21 Still, what we saw above suggests that moral respect cannot, or not by itself,
commit us to a constructivist standard of justification like RGA. Even if we suppose
(i) that it is unreasonable not to morally respect others and (ii) that such respect
requires that our actions toward them be based on good and acceptable reasons, it
follows neither that we must accord to them constitutive discursive standing (rather
than derivative discursive standing), nor that we must adopt RGA (rather than some
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non-constructivist standard of justification). Any direct inference from moral respect
to RGA, and with it to the constitutive discursive standing that a Forst-type right to
justification calls for, either starts from a doctrinally enriched, constructivist
conception of moral respect – which would beg the question in the systematic context
at hand – or involves a disabling non-sequitur.22 A second strand of thought is this. It
sometimes seems that Forst defines a commitment to RGA directly into the idea of
reasonableness that he employs in his account. On his view, the following holds: 23
F2 Reasonable people are committed to providing reasons for moral-political
principles that are reciprocally and generally acceptable. If we focus exclusively on
the practices of people who are “reasonable” in this sense, Forst’s reflexive case may
escape failure after all. A reconstruction of our validity claims that is true only of proconstructivist stretches of the practice of raising such claims might be unobjectionable
if only such stretches of that practice are reasonable to begin with. Thus, given a
constructivist idea of the reasonable, it might in fact be true that reasonable people
cannot coherently reject a Forst-type right to justification. Supposing a constructivist
idea of the reasonable like this places Forst’s approach in good company; such ideas
abound. E.g., Rawls-type political liberalism anchors its idea of public justification in
such a constructivist conception of the reasonable 24 For another example, consider
Scanlon’s seminal view of reasonableness. Reasonable people, he claims, desire to be
able to justify their actions, practices, or institutions, to others on grounds that people
like them cannot reasonably reject – grounds, that is, that can serve as a basis of
agreement from an “impartial perspective,” as Barry puts it. 25 The idea of justification
invoked here is constructivist (that is, in the wide, justificatory sense of
“constructivism” that I use here): to justify φ to the relevant others here is seen as a
matter of establishing that φ meets the standard of reasonable non-rejectability,
which, in turn, amounts to a particularly strong and indirect acceptability requirement.
Accordingly, on this view, too, the reasonable are committed to accord to others
constitutive discursive standing. Not least, Scanlon sometimes suggests that this idea
of the reasonable tracks the meaning that the word “reasonable” has in ordinary
discourse.26 If it does have this meaning, there may be a strong sense in which it can
be claimed to be incoherent for reasonable people not to adopt, or comply with, a
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constructivist standard of justification of RGA’s overall type, or to accord to others a
form of constitutive discursive standing.
May we suppose a constructivist view of reasonableness here? This is doubtful.
To begin with, we have reasons not to construe of the meaning of the word
“reasonable” in terms that from the outset tie the reasonable to constructivism – or
any other relevantly contested philosophical doctrine. There are prima facie
competent and reasonable speakers who reject constructivism about moral-political
justification. And our account of the meaning of that word can hardly be suitably
inclusive and reconstructively adequate if it entails that the usage these speakers make
of that word follows meaning rules that, despite what they might think, commit them
to refer to their own practices of reason-giving as unreasonable. It is more plausible to
take it that any idea of the reasonable that does tie reasonableness to constructivism
does not capture the meaning of that word, but expresses a substantive conception of
reasonableness. However, what meaning does the word “reasonable” have in ordinary
discourse? Moore’s view on this matter seems suitably minimal and uncontentious. In
her view, reasonable people are committed to a practice of reason-giving, or
justification; and they are committed to the view that other people are worthy of
reason-giving and some moral consideration. 27 By itself, this implies little. E.g., it
does not imply that reasonable people are committed to engage in constructivist
reason-giving, or to comply with Forst’s RGA. Nor does it imply that they accord to
others a Forst-type right to justification, or constitutive discursive standing, rather
than discursive standing of the weaker, derivative kind. Accordingly, Moore rightly
emphasizes that reasonableness does not by itself rule out all forms of partiality.
Reasonable people often offer reasons, she notes, that “are inextricably linked to the
things that they deem important from the personal perspective, such as their own
desires, aims and ends” – rather than reasons that all relevant others can equally
accept. 28 There may be other commitments that can be built into a suitably
uncontested idea of the reasonable – they may not be part of the meaning of the word,
but they are typically present where the word applies. E.g., the reasonable are
committed to exercise “basic capacities of reason”, seen as involving a commitment
to some degree of coherence, reasonability, and criticality. 29 They also committed to
exercise “executive virtues” that enable us to do as we say and to act in ways aligned
with our beliefs.30 Not least, and perhaps slightly less trivial, they place positive value
on agreement – which is emphasized in Scanlon’s (and Barry’s) views. It is not easy
to capture this, but perhaps we can say that reasonable people place positive value on
what they regard as reasoned convergence in judgment between what they view as
relevant other people. Accordingly, they prefer solutions that are the subject of such
convergence over relevantly similar solutions that are not. Again, this entails little. It
leaves open what justificatory or moral rank the reasonable accord to agreement,
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whose agreement they value, how deep the agreement is that they value, or what
considerations, if any, trump or nullify that value. Now, it seems that where
constructivist moral-political justification supposes an idea of reasonableness – e.g.,
by aiming at reasonable acceptability, or by addressing reasonable people, or by
invoking grounds and employing means that are reasonably non-rejectable, or by
avoiding reasonable disagreement, and so forth – a near-trivial idea of the sort just
sketched may be suitably uncontentious and inclusive for the purpose. Yet what
matters now is not whether there is a suitably uncontentious and inclusive idea of
reasonableness, but whether reasonableness so construed commits us to a
constructivist standard of justification such as RGA. And this does not seem to be so.
Any idea of the reasonable of sort just sketched is too minimal in content to have such
an implication.
It is not clear just how much more normative or evaluative content may be added
to a minimal idea of the reasonable of the sort just sketched before it turns into a
substantive moral-political virtue in its own right – a virtue that, at least if that
additional content is relevantly contested by relevant others, may not simply be
supposed in moral or political reasoning and justification, but should instead be
recognized as needing justification in its own right. However, if we add a
commitment to a constructivist standard such as RGA, or to constitutive discursive
standing, we add content that relevant other people reject reasonably – “reasonably”,
that is, in the minimal sense. But this, if anything, puts that content and with it the
resulting, constructivist conception of the reasonable in need of justification.
Consequently, if we build a case for a Forst-type right to justification, or other human
rights, or for relevant, rights-allocating moral-political principles, on the supposition
that all relevant others are reasonable in that enriched sense, we either start from
error, or engage in undue idealization, or advance a stretch of mere, proconstructivist dogma.31 And this cannot yield a categorical, reasonably non-rejectable
grounding of the things just referred to.
VI
Here is what all this suggests. Perhaps a constructivist conception of reasonableness
(“reasonableness”) allows us to claim that reasonable people, by pain of incoherence,
must follow RGA, or accord to others the constitutive discursive standing a Forst-type
right to justification calls for – or adopt whatever rights-allocating principles meet
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RGA. But this anchors these things in a moral-political virtue that is reasonably
contested and that stands in need of justification. Prior to further argument, the
reasonable may or may not be committed to a constructivist standard of justification
such as RGA. Thus, Forst’s case does not ground human rights, or a right to
justification, categorically. At the very best, it suggests how these things can be
grounded if we take it that all relevant other people have, or should be accorded,
constitutive discursive standing. The grounding of these things hence remains
conditional, or hypothetical. Two concluding remarks are in place. First, my
argument does not deny that people should be accorded a right to justification, or a
meaningful form of constitutive discursive standing – the opposite is true. I have
repeatedly invoked the consideration that a reconstruction of generic features of a
given practice – e.g., our raising of validity claims, other-regarding activity, or indeed
our usage of the word “reasonable” – should extend equal charity to all its prima facie
competent and reasonable participants, and therefore should be neutral between, e.g.,
con-constructivist and pro-constructivist stretches of the relevant practice. This marks
a methodological demand for reconstructive neutrality – or, say, a variant of highestorder impartiality, to adapt Nagel’s phrase 32 – that does not in its own right entail the
view that people should be accorded constitutive discursive standing, but that is
evidently consonant with this view. For it is precisely its neutrality that is part of what
enables a reconstruction of the relevant practices to be equally accessible and
acceptable by people who may hold deeply competing views of how best to
participate in these practices. There is a sense, therefore, in which the argument of
this paper holds especially if we take it that people should be accorded a Forst-type
right to justification.
Not least, we saw that Forst’s case remains hypothetical in nature: it supposes a
commitment RGA – that is to say, it supposes that everyone affected by moralpolitical principles should be accorded constitutive discursive standing. A categorical
grounding of human rights, if it is to take a form similar to Forst’s attempt, will
accordingly hinge on whether a suitable defense of the importance of constitutive
discursive standing can be supplied – one, moreover, that appeals to “reasonably”
non-rejectable grounds, where the adjective is understood in terms that are suitably
minimal and inclusive. As proponents of ethical accounts of human rights will readily
concede, it is doubtful that such grounds can be provided, rather than, say, more
substantive, “ethical” grounds. Still, perhaps the value of Forst’s case is to raise,
rather than answer, two important questions: why accord discursive respect to other
people to begin with? And in light of what conception of the reasonable, if any, may
we assess the cogency of an answer to that question?

32

Thomas Nagel, “Moral Conflict and Political Legitimacy”, in Philosophy and Public Affairs
Vol. 16/3 (1987).
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SHOULD HUMAN RIGHTS COMPETE AT THE OLYMPICS?
Vincent Luizzi
Abstract: Of special interest is whether Russian laws, arguably discriminatory to
its homosexual population, can figure into an argument that ultimately calls for
some action to counteract this discrimination. Many calls to action invoke a
comparison with the Olympics in Berlin when there was discrimination against
Germany’s Jewish population. Special consideration is given to what needs to be
added to this analogy to create a moral obligation to address the wrongfulness of
Russia’s conduct although of comparable interest is what needs to be put on the
table to establish an obligation to address Russia’s treatment of its homosexual
population regardless of whether the argument makes use of the analogy.

Berlin won the bid to host to the Olympics in 1938. Germany’s treatment of its Jewish
population raised questions about the legitimacy of nations and their athletes
participating in events hosted by an anti-Semitic nation; this discrimination like any
other form, keeps segments of a country from exercising and enjoying rights like
other citizens. Participation in the 2014 Winter Olympics in Sochi, Russia has been
likened to participation in the games in Berlin in 1938. The analogy brings out that
Russia’s recent champagne against its homosexual population is the counterpart to the
restrictions Germany placed on Jews, and the question of whether there is some moral
obligation to participate is analogous in each case; after all, the Olympics is a major
international event guided by an ethical code that rejects any discriminatory practices
and, in a context of competing where there is discrimination, participating countries
and athletes set themselves up for allegations of hypocrisy, complicity, or
indifference. This analogy establishes that there is moral issue or dilemma but falls
short of offering any specific normative advice. An obvious and commonly advocated
action in situations like these is to boycott the games. The strength of that advice
increases as one establishes how high the stakes are. Likewise, an obvious and
commonly advocated action in situations like these is to separate sport from politics
and morality and, for that reason, reject any notion that participating in a sports event
is morally problematic.
In large measure, this essay is dedicated to exploring the analogy and ways of
coupling it with additional considerations to come to a conclusion about what one
ought to do. One consideration that usually does not enter Western moral thinking is
“appropriateness” although it does seem to fit nicely in considering what advice for
action the analogy might offer. Casting it in these terms, one side would be adding to
the analogy a claim about the appropriateness of making a moral point at an
international sports competition or using the occasion to rectify a morally
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objectionable matter. The other side would add a claim about the inappropriateness of
using the Olympics to press a moral point, again pointing to the independence of the
two realms of sport and morality.
Some Native American teachings introduce appropriateness as a consideration in
guiding our ethical conduct. Thus, on the day of the birth of his child, a young man
decides not to take the life of a deer to feed his family, deeming it inappropriate and
thus beyond the scope of ethical conduct. A related concept of propriety is prominent
in some Eastern ethical systems like Confucianism although it is more rigidly tied to
well defined and arguably narrowly conceived social roles. Thus, in traditional roles
governing students and teachers, propriety demands students’ silence in matters of
evaluating the quality of their teachers' work however much teachers themselves are
responsible for improving. In considering the how the matter of appropriateness
connects with the analogy, I look primarily at precedents for guidance. Another factor
that can be added to the analogy that may influence one’s thinking about what to do is
the severity of the moral wrong in question, and the section following a discussion of
appropriateness takes this matter up. How bad was the discrimination in Berlin; how
bad is it in Russia. Even if one takes a view that generally sports and morality should
be kept separate, additional information of this sort may tip the scales in a different
direction.
A final consideration focuses on specific pieces of advice for action that invoke
the analogy but which depend on other considerations. Consider a situation where
both people bring the analogy up as part of their argument for action, but one person
advocates a boycott of the Olympics and the other person urges a relocation of the
Olympics. We consider what each person is adding to the analogy to conclude how he
or she should act or to convince other people to act likewise. The concluding
comments show why this discussion, however much it is dedicated to discussing the
analogy between Berlin and Sochi and how it can figure a larger argument which is a
call to action or inaction, does include partisan advocacy for the larger argument that
morality compels some action reasonably calculated to address or counteract the steps
Russia is taking in restricting its homosexual population. Considerations of the
appropriateness of taking action and the severity of the moral wrongfulness of
Russia’s acts are significant for making this evaluation. Also, the shear range of
possible courses of conduct open to respond to Russia’s position, which address the
issue of what can be done, all figure into this case, the details of which we explore in
the final section.
I
A call to boycott the Olympics when the host country is engaging in objectionable
practices is well documented. Prior to the 1938 games there were many such calls
throughout the world to boycott the games, and Avory Brundage of the American
Olympic Committee initially joined them. A Nazi attempt to win him over proved
successful. His special treatment during a visit to Berlin was a precursor of
Germany’s elaborate preparations to eliminate evidence of its anti-Semitism. For
example, Brundage toured a training camp, in name a special one for training Jewish
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athletes, to counteract the actual circumstances of German Jews not being allowed to
participate in the games. Brundage eventually gave his approval for US participation
adopting a stance of keeping politics and sports distinct.
Years later in 1968 we find calls for a boycott of the Olympics in Mexico City
when the world took offense at Mexico’s action of gunning down hundreds of student
protestors in a crowd of over 10,000 college students. Estimates of the number of
students killed by the Mexican government ranges from two to four hundred. (Los
Angeles Free Press 1968). The Mexican students’ complaints were similar to those of
students protesting throughout the world in 1968 – complaints about oppressive,
coercive governmental intrusions and invasions within their own countries and
beyond their borders. Among the calls for a boycott was one by French philosopher
Jean Paul Sartre and British philosopher Bertrand Russell. Note how Russell and
Sartre reference the Olympics of 1936 as they liken their moral concern to similar
ones over the Nazi games: “The Mexican government has behaved with a barbarity
comparable only to the massacres carried out by occupying Nazi troops in Europe or
by napalming American planes in Vietnam. Throughout the world people have been
aroused to passionate anger and alarm. We express our profound solidarity with the
heroic Mexican students. We ask people, organizations and nations to boycott the
Olympic games… Almost immediately after this ambush-massacre occurred, the
Mexican Government met with the Olympic Committee and said: ‘The intervention
of the forces of order have assured calm and there will be no trouble to prevent the
Olympics from taking place.’ The same day the United States State Department
declared: ‘The disturbances in Mexico City affected only a small part of the
population and order is now restored.’ There is a clear complicity between the United
States and Mexican Governments to meet popular resistance with massacre. If the
Olympic Committee agrees to hold the games in Mexico, it stands guilty of
complicity in this crime.” (Los Angeles Free Press 1968).
Another call for a boycott of the Olympics in Mexico came from the Olympic
Project for Human Rights (HPHR). It was a group of young Black athletes dedicated
to exposing how Black American athletes were being used by the U.S. to project an
image of equality and advance in overcoming its racial woes. The group noted how
Black athletes were the exception on otherwise white campuses and how they were
likewise being used to promote the image of the college. They complained of acts of
harassment and intimidation, pointing to the impossibility of finding housing even
close to their campuses as an indication of how their affiliation with a college
community was merely window dressing for an otherwise racist community. (Zirin
2005).
Likewise we find calls to boycott the Olympics in Beijing given human rights
violations by the ruling CCP (Communist Chinese Party). U.S. Congressmen and
actress Mia Farrow urged a boycott. Other protesters, sympathetic with a more
general position that some action be taken to address China’s abuses, likened the
severity of the situation to Berlin in 1938 and warned how a blithe acquiescence and
even tacit support of a country hosting the Olympics was the wrong approach in 1938
and comparably wrong in 1982. Says one commentator: “Both the Administration and
Congress must get into the habit of seeing the regime in Beijing for what it is-a
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Communist dictatorship that suppresses religious, political, and labor freedoms at
home and bullies its neighbors. It supports brother dictatorships around the globe,
whether they are major or minor perpetrators of genocide, nuclear blackmail, slave
labor, and suppression of freedoms. Boycotting the Olympics would not change any
of this. The calls from Congress, however like Ms. Farrow's effort, do have the
welcome effect of focusing attention on the dreadful state of human rights in China
and the regime's support for tyranny abroad. American policymakers must use the
occasion to call China out on its myriad domestic abuses and irresponsibility abroad
and fully enforce related sanctions already on the books. To do any less than this
would be a betrayal of the bargain America made with its own conscience, and would
be a lost opportunity of 1936 proportions.” (Thacik 2001).
II
Russia’s Laws and their Enforcement. Some background relevant to understanding
Russia’s new laws involves the sentiment of the citizenry that is quite intolerant of
homosexuality that apparently would support further governmental restriction of
homosexuals. According to a Pew survey, “About three-quarters of Russians don’t
think homosexuality should be accepted by society. Russia’s minister of sport, Vitaly
Mutko stirred international concerns Thursday when he announced that the country
planned to enforce its new anti-gay laws when it hosts the 2014 Winter Olympics in
Sochi.” (Riley 2013). The primary Russian law of concern is one restricting the
distribution of information about homosexuality to minors: (April 2013) FEDERAL
LAW: On Introducing Amendments to the Code of the Russian Federation on
Administrative Offences. The Code of the Russian Federation on Administrative
Offences (Collection of Laws of the Russian Federation, 2002, No. 1, Article 1, No.
30 et al.) shall be amended as follows:
1) add Article 6.13.1 reading as follows: “Article 6.13.1. Propaganda of
homosexualism (author’s note: hereafter this awkward translation is replaced with
‘homosexuality’) among minors: Propaganda of homosexuality among minors is
punishable by an administrative fine for citizens in the amount of four thousand to
five thousand rubles; for officials –forty thousand to fifty thousand rubles; for legal
entities – four hundred thousand to five hundred thousand rubles”;
2) in Article 28.3, Section2, Clause 1 figures “6.13” shall be changed to “6.13.1”.
(Full English Text 2013).
Putin signed another bill into law on July 3, 2013, this one banning same-sex
foreign couples from adopting Russian children. A Moscow court banned gay parades
in the city for the next hundred years. Acts of enforcement that followed the antipropaganda law figure into a pattern of Russian governmental activity unfriendly to
homosexuals. Fears over abuse of the vagaries in the anti-propagation legislation
seemed to in an incident involving the seizure of artworks critical of Russian leaders,
like one showing Putin in drag. Painting of Putin in drag highlights abuse of Russia's
anti-gay law. “Critics say the police seizure of the satirical paintings shows Russia's
anti-gay law is being applied in ways authorities have insisted were not intended.”
(Weir 2013).
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Russian Laws and Russia’s Justification for Them. How does the Russia
government defend these new enactments? We do find that its position draws on
matters of concern to legal theorists, including rights discourse that sometimes draws
on various protected interests, especially compelling or substantial ones. These
typically include rights or interests involving defense, self-protection, prevention of
harm, sovereignty, and preservation of cultural values come into play. American jurist
Roscoe Pound is a good example of a proponent of this interest approach to
conceiving a legal system. He offered an inventory of social interests, a number of
which seem relevant to Russia’s project and, indeed, statements of Russia to justify its
legislation echo various social interests included in Pound’s inventory. (Pound 1943,
1-39). Below we consider some of the major social interests Pound identified.
Following an identification of each interest is a statement that Russia offers to justify
its legislation. These statements of justification appear immediately after the text of
the anti-propaganda law in a section called “EXPLANATORY NOTE to the Draft
Federal Law ‘On Amendments to the Code of the Russian Federation on
Administrative Offences.’” Here are some of Pound’s social interests, each followed
by Russia’s justification for its anti-propaganda law.
Pound’s social interest in general security. “Propaganda of homosexuality in
Russia took a wide sweep. This propaganda is delivered both through the media and
through active social actions that promote homosexuality as a behavioral norm. It is
especially dangerous for children and youth who are not yet capable of a critical
attitude to the avalanche of information that falls upon them every day. In this regard,
it is necessary to primarily protect the younger generation from the effects of
homosexual propaganda, and the present bill pursues this goal. (“Explanatory Note”).
Pound’s social interest in security of social institutions including domestic,
religious, and political institutions. “Family, motherhood and childhood in the
traditional, adopted from the ancestors understanding are the values that provide a
continuous change of generations and serve as a condition for the preservation and
development of the multinational people of the Russian Federation, and therefore they
require special protection from the state.” (“Explanatory Note”).
Pound’s social interest in the general morals. “In this connection it is necessary
to establish measures to ensure intellectual, moral and mental security of children,
including the prohibition to perform any act aimed at the promotion of
homosexuality. By itself, the prohibition of such propaganda as an activity of
purposeful and uncontrolled dissemination of the information that could harm the
health and moral and spiritual development, as well as form misperceptions about the
social equivalence of conventional and unconventional sexual relationships, among
individuals who, due to their age, are not capable to independently and critically
assess such information cannot be regarded as violating the constitutional rights of
citizens.” (“Explanatory Note”).
Pound’s social interest in individual conditions of life. “Legitimate interests of
minors are an important social value, with the goal of the public policy toward
children being to protect them from the factors that negatively affect their physical,
intellectual, mental, spiritual, and moral development. Paragraph 1 of Article 14 of
the Federal Law № 124-FZ of24.07.1998 “On Basic Guarantees of Child Rights in
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the Russian Federation” directly states the obligation of public authorities of the
Russian Federation to take measures to protect children from information, propaganda
and campaigning that harm their health and moral and spiritual development. . . Given
the above, a bill suggesting amendments to the Code of Administrative Offences was
prepared to introduce administrative responsibility for propaganda of homosexuality
among minors. In this case, administrative responsibility is established not for the
sheer fact of the person’s homosexuality, but only for propaganda of homosexuality
among minors.” (“Explanatory Note”).
Evaluation of Russian Laws and their Justification. Locating Russia’s
justification for its laws within the context of Pound’s philosophy of law assists with a
critical assessment of the justification, as strengths and deficiencies of the general
approach itself can figure into an overall assessment of the Russian law in question.
For example, when we turn to social interests to justify law, we run into the problem
of whether the interests, however compelling or substantial, are legitimate. A society
may well have an interest in preserving its moral heritage but a full justification for
enacting a law connected with this interest requires establishing that this moral
heritage in question has moral legitimacy. Brundage's claim about separating sports
from politics (and presumably moral matters that play out and are won in the political
arena) invokes one of the most significant debates in jurisprudence -- does a rule or
regulation have the force of law when it conflicts with the basic demands of morality?
An approach like Pound’s leaves the question unanswered.
Some legal theorists demand that legal norms require adherence to basic moral
rules or human rights if these norms are to have the status of “law.” This approach
provides an alternative to one like Pound’s, as it provides a reference point for
criticizing regimes that discriminate against, segregate, or oppress its citizens whether
it be Germany and its treatment of Jews in 1938 or Russia and its treatment of
homosexuals in 2013. Other ways philosophers in this tradition have pinpointed how
a regime can bungle its attempt to legislate. Law has an “internal morality” that must
be adhered to, and failure to adhere to it results in a failure to make law at all. This
internal morality requires that legal rules can reasonably be complied with, that they
be clear and are enforced as enacted. (Fuller 1965, 38-39). Arguably the phrase
“propaganda of homosexuality among minors” is vague and compliance seems
virtually impossible, especially when enforcement led to the arrest of a museum
director and the confiscation of works of art. Say one commentator about the
vagueness, “This silent show of solidarity would wordlessly mock recently enacted
Russian legislation against so-called propaganda of nontraditional sexual relations,
which, let’s be clear, doesn’t mean gay recruitment pamphlets, as if such literature
existed. It’s more vague and potentially broad than that. It could mean something like
‘Modern Family.’ It could mean logos and ribbons and, yes, flags: anything connoting
pride rather than shame. Anything asserting that gay people aren’t miscreants,
predators, trash.” (Bruni 2013).
So there is a prima facie case for criticizing the Russian law as it has been
presented and justified. What remains is to bring these considerations to bear on the
issue we raised at the outset about the analogy between the Olympics in Berlin and in
Sochi. We will want to consider how additional reasoning might supplement the point
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of the analogy to yield advice about what to do or what reasoning might be offered for
taking action independent of the analogy, focusing on the deficiencies of Russia’s
laws affecting homosexuals themselves.
III
Let us begin with a survey of criticisms of Russia’s laws and ideas about responding
to them using the upcoming Olympics in Russia as an occasion for addressing
Russia’s policy:
1. In a New York Times op ed column writer/director Harvey Fierstein calls on
leaders of the world to speak out and asserts, “The Olympic Committee must demand
the retraction of these laws under threat of boycott. In 1936 the world attended the
Olympics in Germany. Few participants said a word about Hitler’s campaign against
the Jews. Supporters of that decision point proudly to the triumph of Jesse Owens,
while I point with dread to the Holocaust and world war. There is a price for
tolerating intolerance.” (Fierstein 2013).
2. In another op ed column in The Times, Frank Bruni presents this scererio.
“Imagine this: it’s the opening ceremony of the 2014 Winter Games in Sochi, Russia.
A huge television event, watched the world over. The American Olympians join the
proud march of nations. They’re our emissaries, our exemplars. And as the television
cameras zoom in on Team U.S.A., one of its members quietly pulls out a rainbow
flag, no bigger than a handkerchief, and holds it up. Not ostentatiously high, but just
high enough that it can’t be mistaken.” (Bruni 2013). As his thought experiment
continues, Bruni agrees with Fierstein about the heinous nature of the Russia
legislation but rejects Fierstein’s rejection of a boycott. His thought experiment
unfolds as a complete alternative vision for addressing the problem: “Another
American follows suit. Then another, and another. Within minutes the flags are
everywhere in the American delegation, subtly recurring bursts of color and of honor,
a gay-rights motif with a message: we’re here in Russia to compete, but we’re not
here in Russia to assent. We have gay sisters. Gay brothers. Gay neighbors and
friends and fans and probably teammates, and we reject the laws of a land that deems
it O.K. to arrest them for speaking their truth or us for speaking up for them.” (Ibid).
3. U.S. President Obama canceled his meeting with Russian President Putin that
was to occur during Obama’s visit to St. Petersburg in September 2013 for a G20
summit in part because of human rights violations. A host of other considerations
factored into this decision; high on the list was the Russians giving asylum to an
American, Edward Snowden, who is wanted by the US for releasing classified
information. Still, gay rights were specifically singled out as the rights of President
Obama’s concern in a context of his call for respecting universal human rights on the
“Tonight Show” with host Jay Leno. Time reports, “Russia’s new law banning ‘gay
propaganda’ also played a role in Obama’s decision, according to administration
officials. On Tuesday night Obama told Jay Leno, “I have no patience for countries
that try to treat gays or lesbians or transgender persons in ways that intimidate them
or are harmful to them.” Obama has staked his legacy on expanding gay rights both in
the United States and around the world. “One of the things I think is very important
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for me to speak out on is making sure that people are treated fairly and justly because
that’s what we stand for, and I believe that that’s a precept that’s not unique to
America. That’s just something that should apply everywhere,” he said. (“President
Obama Visits Jay Leno” 2013). Another columnist highlights parts of Obama’s
discussion with Leno that show how the Olympics figures into their discussion: "I
mean, this seems like Germany," Leno said. "Let's round up the Jews, let's round up
the gays, let's round up the blacks. I mean, it starts with that. You round up people
who you don't — I mean, why is not more of the world outraged at this?" (Scott
2013).
President Obama then stated that he had "no patience for countries that try to
treat gays or lesbians or transgender persons in ways that intimidate them or are
harmful to them” and, regarding the Olympics, Obama commented, "I think Putin and
Russia have a big stake in making sure the Olympics work . . . and I think they
understand that for most of the countries that participate in the Olympics, we wouldn't
tolerate gays and lesbians being treated differently.And if Russia wants to uphold the
Olympic spirit . . . then every judgment should be made on the track, or in the
swimming pool, or on the balance beam, and people's sexual orientation shouldn't
have anything to do with it.” (Ibid.). In a word, Obama’s response to the analogy is to
censor Russian law, cancel a meeting to show his view on the matter does affect his
actions and his dealings with Russia, create expectations of fair treatment at the
Olympics with a strong suggestion that politics should be kept separate from sports.
4. In a letter to the British Prime Minister and members of the International
Olympic Committee, British actor and activist Stephen Fry likens the present situation
in Sochi to Berlin and calls for a ban on the Olympics being held in Sochi. Provide for
another location but do not allow Russia to host them. Fry’s letter is an eloquent
comparison of Russia and Germany and development of an argument for the unique
response of relocation of the games as the specific remedy and course of action. I
quote much of it in part because of its notoriety but primarily because it is one of the
most elaborate expressions of the line of arguing we have been especially concerned
with – the development of the analogy and the addition of considerations that lead to
a call for action.
The letter begins with a review of the Berlin Olympics: “I write in the earnest
hope that all those with a love of sport and the Olympic spirit will consider the stain
on the Five Rings that occurred when the 1936 Berlin Olympics proceeded under the
exultant aegis of a tyrant who had passed into law, two years earlier, an act which
singled out for special persecution a minority whose only crime was the accident of
their birth. In his case he banned Jews from academic tenure or public office, he made
sure that the police turned a blind eye to any beatings, thefts or humiliations afflicted
on them, he burned and banned books written by them. He claimed they ‘polluted’ the
purity and tradition of what it was to be German, that they were a threat to the state, to
the children and the future of the Reich. . . . The Olympic movement at that time paid
precisely no attention to this evil and proceeded with the notorious Berlin Olympiad,
which provided a stage for a gleeful Führer and only increased his status at home and
abroad. It gave him confidence. All historians are agreed on that. What he did with
that confidence we all know.” (Fry 2013).
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As Fry continues, he points to the eerie similarities between Berlin and Sochi:
“Putin is eerily repeating this insane crime, only this time against LGBT Russians.
Beatings, murders and humiliations are ignored by the police. Any defence or sane
discussion of homosexuality is against the law. Any statement, for example, that
Tchaikovsky was gay and that his art and life reflects this sexuality and are an
inspiration to other gay artists would be punishable by imprisonment. It is simply not
enough to say that gay Olympians may or may not be safe in their village. The IOC
absolutely must take a firm stance on behalf of the shared humanity it is supposed to
represent against the barbaric, fascist law that Putin has pushed through the Duma.”
(Ibid.). So, to this point, Fry has argued for the necessity of doing something rather
than nothing. He sharply distinguishes his claim from one that promotes inaction
because sports and politics are separate. Fry points to the error of this latter way of
approaching the problem: “Let us not forget that Olympic events used not only to be
athletic, they used to include cultural competitions. Let us realise that in fact, sport is
cultural. It does not exist in a bubble outside society or politics. The idea that sport
and politics don't connect is worse than disingenuous, worse than stupid. It is
wickedly, wilfully wrong. Everyone knows politics interconnects with everything for
"politics" is simply the Greek for ‘to do with the people’.” (Ibid.).
Fry’s specific call to action is one of scheduling the Olympics somewhere else:
“An absolute ban on the Russian Winter Olympics of 2014 on Sochi is simply
essential. Stage them elsewhere in Utah, Lillehammer, anywhere you like. At all costs
Putin cannot be seen to have the approval of the civilised world.” (Ibid.). As Fry
continues, he underscores the enormity of Russian atrocities and builds the case for
transitioning from the eerie analogy to the need for addressing the evil: “I am gay. I
am a Jew. My mother lost over a dozen of her family to Hitler's anti-Semitism. Every
time in Russia (and it is constantly) a gay teenager is forced into suicide, a lesbian
‘correctively’ raped, gay men and women beaten to death by neo-Nazi thugs while the
Russian police stand idly by, the world is diminished and I for one, weep anew at
seeing history repeat itself.” (Ibid.) The British Prime Minister subsequently met with
Fry to discuss his recommendation although the Prime Minister did not take the
position that the Olympics should be relocated. Fry nonetheless is on record for
applauding the Prime Minister’s support for GLBT causes.
5. Opera fans are circulating a petition calling on the Metropolitan Opera
Company to dedicate its fall premier to gay, lesbian, transgendered, and bisexual
people as a way of protesting Russia’s new anti-propaganda law. The dedication
extends to Tchaikovsky who composed the opera which will open the season;
Tchaikovsky himself was Russian and, in some accounts, a persecuted homosexual. It
turns out that two key people in its production are Russians who support Putin’s law.
It “is to be conducted by Valery Gergiev, the artistic director of the Mariinsky Theater
in St. Petersburg and one of the foremost interpreters of the Russian repertory, and to
star Anna Netrebko, the popular Russian diva, who will be opening the Met’s season
for the third year in a row. Both were vocal supporters of the 2012 campaign of
President Vladimir V. Putin of Russia, who in June signed the law banning
“propaganda on nontraditional sexual relationships.” (Moran 2013). One of the
signers of the petition remarked, “I saw it as a chance for everyone who loves opera,
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and all of us who work in it, to stand up to a pig and a dictator, against a terrible
position and a terrible man.” (Ibid.).
6. The Editorial Board of The Times brings out how Russia’s new laws conflict
with international charters and codes and asks for stronger attempts to enforce them
as one way of counteracting Putin’s approach. In the absence of success on that front,
the Board puts non-participation in, and a boycotting of, the Olympics as an effective
response, as acts like these would tarnish the image Putin wants so much to project.
According to the Board, “Russia is in danger of moving from pursuing the rule of law
to the rule of hate. The new laws contravene Russian commitments to human rights
and fundamental freedoms under the International Covenant on Civil and Political
Rights and Organization for Security and Cooperation in Europe. They also contradict
the charter of the International Olympic Committee, which calls sport a ‘human right’
and states that ‘every individual must have the possibility of practicing sport, without
discrimination of any kind.’ With laws like these on the books, gay athletes, gay fans
and others who speak their minds could put themselves in legal jeopardy by attending
the 2014 Winter Olympics, which are in Sochi, Russia, in February. The United
States, which has made great strides in accepting and protecting gay rights, has
expressed concern about the new laws but needs to be more forceful. So does the
International Olympic Committee, which too often fails to defend the Olympic ideals
and should be leading a full-throated international campaign to insist that Russia
repeal these laws.” (Editorial Board 2013).
At this point the Board offers its further suggestions for taking action should a
stepped up call to Russia to adhere to these international rules fail: “If nothing else,
there is pure self-interest for Mr. Putin in this. Gay athletes and supporters of gay
rights could decide not to attend the Games, or nascent calls for a formal Olympic
boycott could gather steam. That will not produce the self-congratulatory showcase
event over which Mr. Putin is so eager to preside.” (Ibid.).
7. Applied philosopher Arthur Dobrin frames the issue as one of whether or not
to boycott and weighs in on the issue in his article, “Should athletes boycott the
Olympics because of Russia's anti-gay legislation?” Says Dorbin, “The question is:
what is the best way to bring about the desired results? Will a boycott change
Russia’s oppressive laws or will it make Russians feel aggrieved and more
entrenched?” He argues that the best course of action is to participate and protest.
“Participation and protest is the right formula. But this takes courage. . . . arrest is a
real possibility. The Russian law stipulates that foreigners who violate the law in the
media face a fine up to $3,000, arrest for up to 15 days and deportation.” He goes on
to warn, “Athletics, like all institutions, is ultimately political. And every political act
that stands against oppression and for human decency is risky.” (Dorbin 2013).
Although the author does not liken the Olympics in Sochi with those in Berlin, he
does develop an analogy between the Olympics in Mexico and in Sochi as part of his
argument for why a boycott isn’t the answer. Once again we can see how the
analogical reasoning is only part of an overall argument, this one for participating and
protesting. Note how he dissociates himself from the notion of sports and politics
being separate. So his call to action is premised in part on the interconnectedness of
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the two. Says Dobrin, “Sport is no more immune from being held accountable for its
actions than should be business. A game entails more than just winning, just as a
business is more than just increasing profits.” (Ibid.).
Still, Olympic athletes who do something that to some may be perceived as
heroic may well bring disgrace to them in the eyes of other people. Again, Dobrin
underscores that the acts of participating and protesting may be fraught with quite
undesirable consequences for athletes committed to this course of action. “One of the
indelible images of modern Olympics is from the 1968 games. Tommie Smith won
the 200-meter race and John Carlos came in third. The two stood shoeless but wearing
black socks to represent poverty amongst America’s African Americans. . . .But what
the world most remembers is that the two Olympiads stood with bowed heads and
raised fists when the Star-Spangled Banner was played. Their actions, they said, were
inspired by sociologist Harry Edwards call for a boycott of the Mexico games. . .
.They didn’t boycott; they ran and protested instead. When they returned home they
were largely ostracized from track events; they were verbally excoriated by the media
and their families received death threats. . . . So let the games begin. . . . But don’t
expect it to be a picnic.” (Ibid.).
IV
Our concluding with a survey of ways to address Russia's objectionable ways
highlights that a host of alternatives are available. That observation alone helps to
address the common objection of what an individual can do to effect social change.
Ian Rand is sympathetic with this problem and advises that individuals speak out. She
invites her readers to watch their conduct over the course of a week and observe how
often they remain silent when other people present views they disagree. The
following week she asks people, when faced with an objectionable view, to say
something to counter it. To the extent that actions like boycotting or signing a petition
encouraging the Met to dedicate the performance of a Russian opera to the gay
community convey statements of disapproval and calls for change, they can
reasonably be put in this category of speaking out.
Advice like this is predicated on an observations like that of American pragmatist
reformer Jane Addams about how specifically to change society. We don't wait for
some cataclysmic event to usher in a new era where justice prevails but we move
toward that idea of justice one act at a time. So adopting this pragmatic approach
brings a commitment to melioration -- making matters always better, incrementally if
necessary. It does not preclude the elimination of objectionable practices in relatively
short order – like American slavery or South African Apartheid – although their
demise is probably best understood in terms of innumerable acts of protest by
individuals and groups that preceded the termination.
The specific examples we considered in evaluating the appropriateness of
connecting the Olympics with political grievances in part equated appropriateness
with there being precedent for doing so. Although not explicitly stated, operative is
the fact of the Olympics being an international event which has the attention of the
world is thereby a golden opportunity for delivering a message to the world. Each of
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these examples also fall within a likeness class whose identification reveals further
how considerations of appropriateness can guide us. A good way of characterizing
this feature is by considering a class of objectionable practices for which it would be
inappropriate to protest in connection with an Olympic game. Examples of this
inappropriate protesting include acts like protesting Russia’s hosting the Olympics to
censure the Syrian government’s use of chemical weapons against its own citizens.
Relevance seems to be part of appropriateness and so too does the legal notion of
“standing” which sorts who can and who cannot bring a cause of action. A person in
New York who hears about a Texan injured by a negligently manufactured gun
cannot sue the manufacturer for damages on the Texan’s behalf or co-opt the Texan’s
right to sue for damages.
The enormity of the moral wrongness of these practice hinges largely on the evil
of discrimination. Considered generally an insidious practice, discriminatory practices
against the Jews at issue at the Berlin Olympics and gays at the Sochi Olympics add
considerable weight to transitioning from the analogy to a call for action against these
practices as much as it strengthens the analogy’s claim that there is a genuine moral
issue at stake which cannot easily be dismissed with a casual claim of the
independence of sports and morality or a claim of irrelevance based on that insight.
Other considerations that build the case that something of great moral import is at
stake and that the moral issue should be resolved on the side of taking steps to address
the wrong include the consequences of not doing so considering the Holocaust after
the Berlin games and the likelihood that the pattern of discrimination against gays in
Russia will only increase given the citizenry’s generally negative sentiment toward
homosexuality. Other matters can be cast as addition harm that may result from
inaction or how inaction undermines other basic values besides discrimination.
Restrictions on disseminating information interfere with discovering the truth and
teaching it. They interfere with education by erasing alternative views and practices
that amounts to a form of indoctrination. They interfere with discovery as they
already reject findings that conflict with the claim that children can be harmed by
learning about homosexuality.
Much has been said about the strength of the analogy between Berlin and Socha
and its place in arguing for and justifying the use of the Olympics to address recent
actions by Russia that are considered discriminatory toward Russian homosexuals. A
significant disanalogy should be identified in these closing remarks. Hitler and his
regime were ardent in their attempt to erase or conceal evidence of their
discrimination of Jews as they prepared to be perceived as an exemplary country, a
place most suitable for the international competition. Russia aggressively defends its
new laws which discriminate against homosexuals, touts their validity and soundness,
and threatens to enforce them at the Olympics for Russians and non-Russians alike.
Before summer's end 2013, we learn that a third law involving further discrimination
against homosexuals in the offing with a bill being introduced by a member of Putin's
party to deny homosexual couples custody of their children thus stepping up its
discriminatory agenda and flaunting it at the growing number of its critics. Shall we
praise them for their candor?
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GLOBALIZING CULTURAL VALUES
INTERNATIONAL HUMAN RIGHTS DISCOURSE AS MORAL
PERSUASION
Chenyang Li
Abstract: Shared articulations of moral values across societies in the global age
are like common currencies in globalized economy. No currency is pre-determined
to be a world currency; no single articulation of moral values is pre-determined to
be globally shared. The ultimate goal of the international human rights discourse is
to promote certain moral values through persuasion; it should not be merely
forcing people to change their behavior, but rather convincing people to accept
certain moral values that they have not explicitly embraced or to embrace certain
moral values as more important than they have previously held. This, I maintain, is
the nature of the international human rights discourse.

I argue that the ultimate goal of the international human rights discourse is to promote
certain moral values through persuasion; it should not be merely forcing people to
change their behavior, but rather convincing people to accept certain moral values
that they have not explicitly embraced or to embrace certain moral values as more
important than they have held previously. In the current international human rights
discourse, broadly speaking, persuasion has already taken place, along with other
means such as threat, coercion, and even military intervention. The purpose of my
argument here is to clearly define and clarify such a goal. I will first support this
understanding of the international human rights discourse as moral persuasion by
examining the global background of the international human rights discourse process,
and then examine various alternatives to this approach as well as various ways of
persuasion. Finally, I will draw conclusions on the limits of the human rights
movement if we accept this discourse as a process of moral persuasion.
I. A Historical Perspective
Let me start with the relation between moral values and community. By moral values
I mean preferences on which one builds decisions for action that have ethical
implications. It could be argued that, in the end, every preference has ethical
implications (e.g., a strict utilitarian approach), but it is also true that some values are
more directly morally relevant than others. In this essay I am primarily concerned
with values that have direct moral relevance.
We human beings live in communities. A community is a group of people who
share more or less similar morals and values. The degree of this similarity may vary
and shared values may change. We may say that there are different levels of
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communities and that communities overlap and change. But clearly, individuals who
share absolutely no common values and who are not involved in shaping these values
cannot be members of the same community in the moral sense. Because evaluative
activities are intrinsic to the very existence of a community, without shared morals
and values, no community can operate. Various cultures and societies have different
moral codes and hence different prevalent moral values. In ancient Greece, the
Athenians and the Spartans were evidently two different communities with different
moral codes, even though neither was entirely homogeneous. In ancient China, Zhou
and Chu had varied prevalent values. 1 Naturally one feels more comfortable in
dealing with people with similar values and moral codes, and feels less comfortable
with people with varied values and moral codes. There was no major problem with
different values across societies in preindustrial ages, because there was little
communication and exchange of ethical ideas between societies. It was easy and
natural for one to believe that all other cultures were barbarian simply because they
did not conform to one’s own “tested” morals. The Greeks certainly thought this way,
and so did the Chinese. It is arguable that, in those old days, all peoples were ethical
universalists, not because they saw universally accepted or practiced morals—which
certainly did not exist—but because they believed that their own morals were the only
right ones and all other peoples, in order to be civilized, must adopt these morals. In
retrospect, one can hardly make a case for any single civilization’s claim to the only
right way—all others being wrong. But because of isolation there was no practical
need for people to contemplate whether it was possible for moral values different
from one’s own to be valid.2
Modern economy and technology have changed the world and has brought us an
entirely different environment. It has made it possible for us to communicate, trade,
and travel across societies to a greater extent than ever before. Televisions show
happenings from all over the world instantly. People in different countries can log on
to Internet and see what people in other parts of the world are doing. In this way,
modern technology puts the entire world in front of us. It has reduced, though not
eliminated, the distance between societies. Technology has brought us into a global
village, and now forces us to face one another in a global community in an inevitable
way.
Unlike a natural community, into which members have evolved or been born, the
global village is in a sense an artificial community that was created in a relatively
short period of time; it includes members of vastly different cultural and ethical
backgrounds.3 Just as we need some common monetary currencies for our economic

1

See Sandra Wawrytko, “Prudery and Prurience: Historical Roots of the Confucian Conundrum
Concerning Women, Sexuality, and Power,” in Li 2000, 163–197. For my discussion of
cultural configuration of values, see Li 2005, Li 2006, and Li 2008.
2
Here the matter has nothing to do with whether these cultures were good or bad, these values
valid or invalid, whatever that means; or whether traditionalism or universalism of morals is
true. I simply make reference to the historical background of today’s international human rights
discourse.
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life in the global economy, in order to live meaningfully with one another within the
international community, we also need to have some kind of similar morals and
values on matters that are important to members’ visions of the good life. It is
pointless and unproductive to condemn or praise one another with moral languages
coded with moral values that have no shared meanings. Some kind of common moral
language is needed in our international community in addition to our “local” or
traditional languages. In other words, common values are like common currencies.
The question is, whose or which morals and values are to become the common
currency? When people identify some of their own values as being worthy candidates,
they need to persuade others to accept that these values are worthy throughout the
entire global community. They need to persuade others to accept these values as their
own. This, I maintain, is the nature of the international human rights discourse.
In the international human rights movement, both persuasion and coercion have
played a role. It is hard to deny the usefulness of coercion, which sometimes is
certainly justified and necessary. However, persuasion, rather than coercion, is the
most effective way to spread moral values. First, moral coercion usually does not
work. One may be coerced to act a certain way for a variety of reasons. But one
cannot be forced to accept a value, that is, to turn a value into one’s own, unless one
is convinced that the value is worthwhile. Coerced behavior lasts only as coercion
continues. In the long run, moral order in the world cannot be maintained by coercion.
Second, even if sometimes a value can be imposed on someone through coercion,
there is a high moral risk involved: the imposer may turn out to be wrong, as history
has repeatedly evidenced. For the moral person who wants to make other people
moral as well, this would be the worst outcome possible. Moral persuasion reduces
the chance of such grave mistakes. Third, international human rights norms, whether
in the form of international laws or covenants, have to be enforced through sovereign
nations. That makes them different from domestic law, which is enforced on citizens
who are without individual legal sovereignty. 3 For all these reasons, moral persuasion
is the best way to establish long-term consensus on human rights. If the international
human rights movement aims at long-lasting solutions rather than short-term remedies,
it has to persuade people to accept the fundamental values of human rights. 4
Let me suggest that the adoption of human rights as a predominant currency for
international moral discourse is a historically contingent but not accidental fact. It is
historically contingent because the industrial revolution took place in the West and
thus is largely responsible for making the West the dominant world power today. The
industrial revolution could have happened some place other than the West if similar
factors had obtained (there was neither metaphysical nor logical necessity that these
factors had to obtain in the West). Had that happened, then today the dominant world
force would be a non-Western one. Just as the U.S. dollar has become a dominant

3
It should be noted that the United Nations’ 2005 initiative of the Responsibility to Protect has
to some extent weakened the notion of national sovereignty in this regard.
4
For a Confucian argument for the primacy of using moral force in the international relations,
see Li 2013 Chapter 9.
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monetary currency in world trade (i.e., it has recognizable economic power in the
world) largely because of the economic power of the United States, the concept of
human rights has become a dominant moral currency largely because of the political
and possibly moral power of the West. If the United States and a third-world country,
say India, were today transposed in economic power, we would probably be using
among others the Indian rupee instead of the U.S. dollar as a world currency.
Similarly, if India were the dominant world political force today, we would be talking
about internationalizing dharma (“duty,” “right action”); if China were the dominant
world force today, we would be talking about internationalizing ren (“humanity,”
“benevolence”) or he (“harmony”). Then, whatever concepts of moral ideals we
would be using today would have been articulated with new implications that serve
today’s societal needs; our international moral discourse would include such issues as
how much room dharma requires us to leave the individual or how human dignity
implied in ren (especially in Mencius’s thought) demands others to respect the
individual’s autonomy in addition to its implication of treating others kindly. The
difference is that India or China would claim primary authority in defining and
interpreting these concepts; they would have more authority in judging whether a
country’s practice meets the standards of dharma or ren.5
That the West has become the dominant world force is a historically contingent
fact, but it is not accidental that the idea of human rights, rather than any other
Western value concepts, has become a central moral-political currency, given that the
pool of ideas in Western traditions has been large. The West did not just arbitrarily
pick a value from its cultural pool. “Human rights” has been chosen because it has
merit that other “older” Western concepts lack. It has a strong appeal: it is more
forceful than some other moral concepts such as “love” and “charity” and it serves
some urgent needs in the industrialized state society. Just as the U.S. dollar serves a
positive function in the world economy today by providing a common currency, the
concept of human rights also serves a positive function in today’s world by providing
a common language for international moral-political communication. The danger,
however, is that some human rights advocates forget that the idea of human rights is a
value concept (i.e., it reflects certain values), and that dealing with people with
different value configurations is much more complicated than dealing with people
with different commercial goods. They fail to understand that persuasion, instead of
economic and political coercion, should be the ultimate means to unite people under
the values clustered on human rights.
To be sure, sometimes human rights discourse is mainly a fight between human
rights advocates on the one hand and authoritarian regimes or human rights abusers
on the other. In such cases there appears to be a relatively clear line between right and
wrong. But international human rights issues often involve disagreement between
people in different cultures with different values. Human rights discourse involves
fundamentally different beliefs in value. For example, even though totalitarian

5

Some of these values share cross-cultural similarities. At the general level, we can even say
they are similar (or same) values. See Li 2008.
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governments may have had their own hidden agendas in the “Asian values” debate, it
would be simpleminded to assume that the battle was merely between human rights
advocates on the one hand and a handful evil totalitarians on the other. This kind of
dispute does involve innocent people with varied beliefs and different values. In order
to reach some kind of consensus on important human rights issues, persuasion is
necessary. Even with authoritarian leadership, who may not be labeled appropriately
as mere “evil,” persuasion should be the chief means to achieve the ultimate goal of
human rights movements.
II. The Misguided Debate between Value Universalism and Relativism
In the international human rights discourse one important issue has been whether
certain values are universal or relative. In his celebrated book The Age of Rights,
Louis Henkin writes:
Human rights are universal: They belong to every human being in every human
society. They do not differ with geography or history, culture or ideology, political
or economic system, or stage of societal development. To call them “human”
implies that all human beings have them, equally and in equal measure, by virtue of
their humanity—regardless of sex, race, age; regardless of high or low “birth,”
social class, national origin, ethnic or tribal affiliation; regardless of wealth or
poverty, occupation, talent, merit, religion, ideology, or other commitment.
(Henkin 1990, 2–3)

In other words, human rights are universal in that each and every human being
possesses the same rights.
Universalists fall into three categories. In the first group, human rights are held to
be universal in the sense that certain values are accepted universally. Let us call this
position the de facto universalism of human rights. De facto universalists believe that
human rights have been already universally accepted as a universal value in the same
way that the belief that bank robbery is wrong has been accepted as a universal value.
Even though there is still bank robbery, it is only that the bank robbers are wrong;
similarly, even though human rights violations occur, it is simply that the violators are
wrong. Another kind of universalism is the belief that human rights are a universal
natural property that every human being possesses naturally, even though some
people have not realized it as a reality, in the sense that even though the earth is round,
some people still believe it to be flat: they are ignorant and need to be educated of the
factual truth. Accordingly, the goal of the international human rights movement is to
promote awareness of the existence of human rights as reality. This position may be
called universal realism of human rights. Still others claim that, although the values of
human rights are not a matter of fact, nor have they been accepted universally, they
ought to be accepted universally. Let us call this group the de jure universalists. All
three kinds of universalism oppose the relativist position on human rights. Relativists
hold that human rights are values, and because values are culture-specific, human
rights are also culture-specific; therefore, there are no universal human rights.
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Though philosophically meaningful, the debate between universalists and
relativists on human rights, I believe, is misguided. Moral or value relativists claim
that peoples of different cultures have different values (they may not deny at the same
time that there are values shared more or less by peoples across cultures). 6 Even if
they are right on this claim, this reality does not tell us whether people ought to hold
on to different values. After all, values change. Even within the same culture, values
have evolved. Most of us like to think that our own values are by and large not only
better than those of other cultures, but also better than those of our forebears.
Therefore, even though a culture has values different from the values advocated by
the human rights regime, the fact that it has different values or that its values have
changed does not say anything about whether these people should change their values.
Value relativism provides no answer to the question of whether one ought to adopt
values foreign to one’s traditional culture. It may provide reasons for not changing
one’s values, but there are good reasons for trying to change others’ values, as I will
show later in this essay.
From the fact that a large number of nations have signed on to various
international human rights covenants, de facto universalists argue that certain values
are universal. This approach does have some merit. If a government has signed a
covenant to protect the freedom of religion, for example, that government is
vulnerable to accusations of inconsistencies between its words and its practice if it
represses religious freedom. If the fact of covenant violations is clear, that
government has some explaining to do to the international community. However,
these international covenants are subject to different interpretations. For example, is
forced prison labor a form of slavery or not? While in the West many consider forced
prison labor a form of slavery, in some other countries it is considered a legitimate
form of reforming inmates (this fact, of course, says nothing about whether this
practice is morally right or wrong). Some countries will only sign an covenant against
slavery because it does not specify, for example, that forced prison labor is slavery.
Without specifications, an international agreement against slavery has little force in
dealing with forced prison labor. Different interpretations of international covenants
create a gray area, which can make de facto universalism forceless.
Another weakness of de facto universalism concerns the question of how to deal
with nations that refuse to sign international human rights covenants. The United
States, for example, has refused to sign or ratify a number of these covenants. De
facto universalists have little resort in such cases. Furthermore, even if some
governments accept an international human rights covenant in word, it does not mean
that they will follow it through in practice. Louis Henkin maintains that hypocrisy is
the homage that vice pays to virtue; even if some governments do not really subscribe
to the values of human rights, they nevertheless accept these values nominally
(Henkin 1990, x). Henkin’s comment may make human rights activists feel good;
after all, it is better for the vice to pay homage than not to. But a nominal victory of

6

By “different societies having different values” I include the fact that various societies do not
give the same priority to shared values due to different configurations of values. See Li 2008.
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this sort is hardly worth celebrating. The real question is: How do we bring these
governments into the international human rights regime?
The problem with universal realists of human rights is twofold. First, there is no
convincing way to prove that there exists such a natural property of human rights.
After all, saying that human rights exist is different from saying that the earth is
round, which can be proven by scientific facts. Second, even if such a natural
property exists in the world, we still need to convince people to value human rights.
Natural existence does not imply valuation. Human rights, whether natural or not, will
not be effective unless people actually value these rights.
Unlike de facto universalists, de jure universalists do not deny that certain human
rights values have not been accepted universally; they argue, however, that these
values ought to be accepted and practiced universally. They recognize the fact that
values are different from culture to culture and from time to time. Nevertheless, they
hold that there are certain important values that are “correct” or superior, which we all
ought to embrace. The difficulty with this approach, however, is that there is simply
no objective basis to justify some select values that ought to be universal. Besides,
who is to select these “universal values”?
The debate between value universalism and value relativism may never be
resolvable. My argument in this essay attempts to go beyond this debate.
Universalists, de facto, de jure, or realist, seem to take human rights values as fixed
standards, which, once determined or discovered, must be applied to every corner of
the world. Some universalists are often “self-righteous” fighters, with self-endowed
absolute truths in their hand. But to others, these universalists often evoke images of
religious crusaders, with God always on their side. Relativists, on the other hand,
seem to assume that, because some people have different values, it is always
legitimate for them to uphold these values. Some relativists promote “overlapping
consensus.” They take the morals of different peoples to be absolutely their own
business and hope to find some overlapping values. It appears that neither side
considers values as products of a continuous process in which human beings make
and remake their own existence. I suggest that people are beings with values and
beings who renew themselves by reshaping, refining, and re-creating values. One
important way of undertaking this process is through dialogue and communication,
which allow one to rethink and reexamine existing values and make adjustments to
form and reform those that one is most at home with. The international human rights
discourse is such a process, in which some people attempt to persuade others to
accept certain values. Therefore, my argument does not require morality to be relative
or to be absolute; it only relies on an empirical fact that people can and do change
their values and that people influence one another in their values.
III. Moral Persuasion without Universalistic Foundation
Some people may worry that without moral universalism the human rights movement
loses legitimacy; after all, much of the human rights movement so far has been
grounded on the claim of moral universalism. To many, it just feels more justified to
promote values that are deemed universally valid. Indeed, they would not feel
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justified if these values are not claimed to be universally valid. If we regard the
human rights discourse primarily as moral persuasion, on what ground can we justify
it? In other words, can we justify human rights persuasion without a universalistic
foundation? Can one counter some human rights advocates’ move toward moral
universalism without relying on moral relativism?
I think that there are good reasons to support the promotion of human rights
values. First, as human beings, we all have our own values and we hold on to these
values because we believe they are good values. Second, we also have concerns for
others. We care about others and want others also to have good values. Third, we
usually feel more comfortable with others who feel the same way, and uncomfortable
with our moral opponents. This is so because approving a moral value entails
opposing actions to its contrary. When bad things happen due to other people’s
conscious choices, we feel the urge to find the source and correct them. Therefore,
when we believe that some of our own values can benefit others who do not yet
possess them, we feel the need to persuade them to accept these values. Thus one may
say that this felt need for moral persuasion is based on both altruism and self-interest.
I do not believe that moral persuasion should aim at reaching an absolute
consensus on values, though. Nor do I believe that we are finally approaching the
“end of history,” when humankind finally concludes its journey for moral values and
reaches the ultimate universal consensus. 7 I see the formation of moral values through
persuasion as a process rather than a finished product. In other words, the fruitfulness
of moral persuasion yields in the continuing process. We should have patience with
different values. Indeed, it is quite amazing how much closer various cultures have
become in the past half century (e.g., on issue such as national independence and
democracy). The result deserves celebration. Nevertheless, consensus is not ultimate
because moral consensus is always reached within a particular historical setting and
human history continues to evolve. Rhoda E. Howard has forcefully argued that
“human rights are a modern concept now universally applicable in principle because
of the social evolution of the entire world toward state societies” (Howard 1991, 81,
99). We have no assurance that the type of society we have today will remain forever,
and we have no assurance of the type of human society that awaits us in the future. As
society evolves, moral values (or at least the priority of various moral values) cannot
but change too.
This is one area in which I disagree with such authors as Abdullahi A. An-Na’im.
An-Na’im makes a strong case for the approach through internal cultural discourse
and cross-cultural dialogue in order to promote human rights values, which I believe
to be very important for the moral persuasion of human rights. But he bases his
approach on an essentialism of cross-cultural universal values. He writes “[My]
approach is based on the belief that, despite their apparent peculiarities and diversity,
human beings and societies share certain fundamental interests, concerns, qualities,
traits, and values that can be identified and articulated as the framework for a
common ‘culture’ of universal human rights” (1992, 21). He calls such a common
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Fukuyama 1989. For my discussion of the “end of history,” see Li 1999, chapter 7.
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culture “genuinely universal human rights” (1992, 5, italics are original). While I
agree that human beings and societies share fundamental interests and values (defined
in general terms) in common, I disagree with essentialism or universalism of human
rights values. First of all, moral values evolve. What appears as a universal human
right may not be so in the future. Today, the right of reproduction is widely accepted
as a basic human right. But if the human population continues to expand against the
earth’s capacity to sustain it, such a right may be suspect. If some animal rights
advocates turn out to be correct (or successful) about animal rights, the concept of
human rights may be fundamentally inadequate. Second, even if we humans do share
certain fundamental common interests and concerns, it does not follow that they can
be formulated only in the same way or articulated only in the human rights language.
Different societies and social circumstances may assign different priorities to same
moral values (i.e., different configurations of values). Third, in my view, consensus is
to be broken and remade as both the human race and our morals evolve. But the
endless process is not in vain: in it are human satisfaction, happiness, and flourishing.
Admittedly, this conception of human rights discourse as moral persuasion is in a
sense a “weaker” one compared with the universalistic approach. It leaves little or no
room for hegemony, which is usually based on universalism. But this should not be
perceived as a defect. Under the banner of moral universalism, humans have done
tremendous atrocities to one another. With a firm belief of having absolute truth in
their own hand, or with God on their side, self-righteous people have forced
themselves on others again and again, resulting in disaster after disaster. On my
approach, moral persuaders do not have a mandate from any absolute source. None of
them has a God locked in their own pocket. They cannot take their moral superiority
for granted. They have to approach the persons being persuaded as equals.
On the other hand, the moral persuasion approach is stronger than merely looking
for “overlapping consensus.” Charles Taylor (1999), for example, distinguishes two
levels of issues with human rights discourse: norms of conduct and their underlying
justification. Sensitive to fundamental differences between cultures, Taylor sees the
international human rights discourse as a process searching for “overlapping
consensus” on norms of conduct that comply with human rights, while leaving room
for fundamental cultural differences. It is not clear how moral values fit onto Taylor’s
two levels. Moral values are reflected in the norms of conduct, but they cannot be
reduced to norms. If values belong to the level of justification, then my approach goes
further than Taylor’s. Mine strives beyond existing cultural values and attempts to
change at least some of them. The persuasion approach is a forward-looking one, not
a static approach. It does not accept what can be found in the existing culture as the
last word. To the moral persuader, saying that a certain culture has not had human
rights values is no longer a legitimate excuse not to accept such values, because the
persuader’s purpose is precisely to convince others to accept new values. If a culture
does not have human rights values, this approach tries to help introduce or produce
them.
The moral persuader differentiates a people from a culture, even though the two
are closely related. The so-called “Asian values” are nothing inherently or uniquely
Asian. They are just those values that have been held by most Asians as more
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important than some other values for a long time. Non-Asians could also hold these
values, and Asians could discard these values. Being Chinese (e.g., ChineseAmerican) does not necessarily imply possessing traditional Chinese values, even
though the word “Chinese” is often used to mean “having traditional Chinese values”
(e.g., “She is very Chinese”).8 Similarly, the Chinese people would remain Chinese
even if they were to abandon Confucian, Daoist, or Buddhist values. To say that
Chinese cannot be un-Confucian is analytically not true, and it is empirically false. Of
course, whether Chinese being un-Confucian is a good thing is entirely another
matter. It is up to the Chinese to decide whether to remain Confucian or Daoist, etc.
Introducing new values to a culture can be both a blessing and a curse: the culture
may gain some good and lose some good.9
Persuasion is based on reasonableness instead of hegemony. The need for
successful persuasion requires the persuader to achieve one’s goal by ways acceptable
to the person being persuaded. This does not only require the persuader to examine
one’s own ideas and reasons for holding certain values, but also requires the
persuader to take seriously what the persons being persuaded have to say and their
specific situations.
Persuasion may seem to be a one-directional process, that is, one party trying to
change another party’s mind. But it does not have to be that way; a reasonable
persuader should be prepared to change or modify one’s own position in the process
of persuading others. This sounds paradoxical: one wants to persuade another of
something that oneself might abandon. But there is no hypocrisy here as long as one
still sincerely believes in it. A reasonable person usually does not lack such
experience: starting out trying to convince other people but only to be convinced
otherwise in the end. It happens, and reasonable people must be open to various
possibilities. One of my firmest beliefs is that the computer I used to type this essay is
mine. I can hardly imagine otherwise. It is my firmly believed truth. But suppose an
FBI agent comes to my house with an FBI report that this computer has been replaced
without my knowledge for an important national security operation, and the agent
shows me documented evidence. I may need to be cautious in reviewing the evidence,
but it would be unreasonable for me to reject the agent’s account simply because I
have formed a firm belief and feel quite comfortable with it. If a person can change
one’s mind on a believed fact, so can one change believed values. This has nothing to
do with moral relativism or absolutism. The fact is that people can and do change
their moral beliefs. Reasonable people must be reasonable in upholding and
reconsidering their own moral beliefs.
If one sees the human rights discourse as moral persuasion, one needs to exercise
humility. One needs to realize that one does not have absolute truth, and that one
could be mistaken. History is the best witness. Many once “self-evident” truths turned
out to be nontruths. What we see as “self-evident” today may turn out not to be so
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For a discussion of the relationship between Confucian values and democratic values, see Li
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tomorrow. Often our own values appear to us to be so “self-evident” that we just
cannot imagine otherwise. We cannot overestimate the power of a value commitment.
Today in the United States, it is obvious to anti-abortionists that abortion is one of the
worst human right violations; it is just as obvious to pro-choicers (or “anti-antiabortionists”) that a ban on abortion would be one of the worst human rights
violations. Neither side can imagine otherwise. We are often extremely stubborn with
our own values. Firmly held values can make us blind.
In moral persuasion, the persuader needs to invite others to think together, to look
for agreement. This, I claim, is a basic requirement for being morally reasonable.
After communicating with others, sometimes one may find that one’s own position
needs rethinking. Or one may find from others important aspects of the issue that one
has not taken into account. When this occurs, a reasonable person must be willing to
adjust one’s own position. This is a main difference between moral persuasion and
coercion.
One may say that my own position is still universalistic: I am still taking some
values (e.g., persuasion over coercion) to be universal. However, it should be clear
that my position is not based on, nor does it support, de facto universalism, de jure
universalism, or universal realism. I am not opposed to convincing more and more
people to accept certain values through persuasion, even though these values may
change in the future. I believe my position is coherent and can be established without
begging the question. This is how I start the thesis of moral persuasion and certain
values (e.g., persuasion over coercion) with myself. Then by persuasion I get my
readers and listeners to agree with me on these values. Furthermore, I expand the
circle of these moral persuaders through more persuasion. After a person has been
persuaded, he or she has come to share certain values with me. These shared values
between us are not universal values; they are values established through persuasion.
IV. Applying Human Rights Moral Persuasion
The goal of human rights moral persuasion is twofold. First, it is to persuade people
to accept certain moral values that have not been explicit in their cultural traditions.
For example, intrinsic to the concept of human rights is that every human being, per
one’s being a member of the species Homo sapiens, has certain equal inherent rights.
Jack Donnelly, for example, includes this element of human rights as “the standard
sense of ‘human rights’ in contemporary international discourse” (Donnelly 1999, 62).
Some societies have lacked this value. In the mainstream Chinese tradition, for
example, a person acquires moral worth by being a member of the moral community,
not by merely being a member of the biological species. In Confucian language,
“humanity” is a social and moral, not biological, concept. In other words,
Confucianism may be a humanism but not a “speciesism” (the belief that the species
Homo sapiens as a whole, including each and everyone of its members, is superior
and deserves special consideration—to borrow Peter Singer’s terminology [1990]).
This tradition itself does not possess the value of all Homo sapiens being equipped
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with equal human rights.10 If human rights advocates want to sell this value into the
Chinese culture, they need to persuade the Chinese people to accept it.
Sometimes a society may only appear to have accepted a value because of
ambiguities of words. A verbal agreement on certain values can be just that, a verbal
one; it may not be substantive. As Andrew Nathan has forcefully pointed out,
Much of the apparent new agreement on value is merely verbal, and disappears
when broad concepts like development, democracy, or human rights are analyzed
more closely for their specific meanings within different cultures. Similarly, many
apparent universalistic values describing such economic or political “system outputs”
as welfare, security, equity, freedom, or justice are not understood or ranked the same
way in different societies. In many areas, such as the proper limits of state power or
the role of law, the differences between the two cultures’ preferences are too obvious
to be papered over by any formula. Thus the problem remains, because in many
respects the values of the two societies remain different, even if they no longer seem
to be as different as they once were. (Nathan 1997, 203)
My earlier example of whether forced prison labor constitutes slavery is an issue in
point. A country signed to the covenant against slavery may outright reject that forced
prison labor is slavery. If the human rights advocates believe it is a form of slavery,
they need to sell that value through persuasion.
The second aspect of human rights moral persuasion is to persuade people to
accept certain moral values as more important than they have held previously.
Sometimes a culture already possesses certain human rights values, but it does not
give such values the kind of priority that human rights advocates believe they deserve.
The Bangkok Declaration reaffirms “the interdependence and indivisibility of
economic, social, cultural, civil and political rights, and the need to give equal
emphasis to all categories of human rights.” But there is hardly such thing as “equal
emphasis.” In the end, one always has to give some values (rights) more priority than
others. For example, people may agree that citizens have a privacy right and that the
police should not unnecessarily intrude on citizens’ privacy. But they may interpret
“necessary” and “unnecessary” very differently than do some human rights advocates;
they may see some sacrifice of privacy as necessary to ensure that their neighborhood
is free of illegal drugs, for example.
Human rights are freedoms. As Isaiah Berlin pointed out, freedoms may conflict:
One freedom may abort another; one freedom may obstruct or fail to create conditions
which make other freedoms, or a larger degree of freedom, or freedom for more
persons, possible; positive and negative freedom may collide; the freedom of the
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It may be argued that in the Chinese categorization of “heaven, earth, and people” (tian, di,
ren), “people” refers to all human beings and therefore all humans have the same status. This is
debatable. The Confucian poet Tao Yuanming (365–427 C.E.) sent a servant to his son with a
letter stating, “This is also someone’s son, [you] should treat him well [ci yi ren zi ye, dang
shan yu zhi],” instead of simply stating that the servant was also a human being. Evidently, in
raising a family, a father is an established moral person and hence being a father’s son carried
more weight than simply being a (young) human oneself. Quoted from Yu Yingshi (1998, 408).
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individual or the group may not be fully compatible with a full degree of participation
in a common life, with its demands for co-operation, solidarity, fraternity. (Berlin
1969, lvi)
The issue of priority can even arise with some “hard” human rights categories.
Sometimes violations of some human rights may be justifiable because of different
priorities. Merely possessing human rights values in a culture does not solve problems
of human rights violations. Under the name of different priorities of human rights,
violations occur. Human rights advocates need to persuade others to give adequate
priority to human rights values.
V. Elements of Value Formation
By now it should be clear that my thesis of human rights discourse as moral
persuasion is a kind of discourse ethics. It seeks agreement through discourse,
dialogue, and communication. Jürgen Habermas distinguishes between
communicative and strategic action:
Whereas in strategic action one actor seeks to influence the behavior of another by
means of the threat of sanctions or the prospect of gratification in order to cause the
interaction to continue as the first actor desires, in communicative action one actor
seeks rationally to motivate another by relying on the illocutionary
binding/bonding effect of the offer contained in his speech act. (Habermas 1990, 58,
italics are original)

Moral persuasion is a kind of “communicative” rather than “strategic” action. My
thesis, however, is different from Habermas’s communicative theory. Whereas his
theory solely relies on rationality, rationality is just one of several elements in moral
persuasion in my thesis.
If we regard the international human rights discourse as moral persuasion, as a
process of changing people’s moral values, we need to examine how human values
are formed and reformed. Philosophers have argued that morals are formed (or should
be formed) in at least three ways. Rationalists argue that reason is the foundation of
morals. Immanuel Kant maintains that if one is rational, one will be able to form
morals on the sole basis of reason (Kant, 1959). That rationalism contains at least a
grain of truth can be seen in the fact that we often reason with ourselves and with one
another to determine the moral path. The rational approach to moral values may be
found in many cultures. The golden rule is an example. (Perhaps emotions are also
involved in the practicing of the golden rule. But the golden rule primarily relies on
reason to figure out the appropriate action to take.) One may be inclined to do one
thing, but deliberation on the golden rule may lead one to do another. One
philosopher once told me that, after reading Peter Singer’s powerful argument on
animal liberation, she had to quit eating meat. The power of reason in moral value
formation is evident. Sentimentalists, on the other hand, argue that our sentiments or
feelings determine our moral values. David Hume, for example, argues that ultimately
it is how we feel that determines the moral right and wrong (Hume, 1957).
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Sentimentalism can find its support as one reflects on one’s own morals: often we
follow our instinctive feelings in making moral decisions. One example is the issue of
abortion. The rational approach rarely works in leading one to change positions on the
issue of abortion. In the end it is how one feels that determines one’s position. The
philosopher who quit eating meat because of Peter Singer’s argument also told me
that she had to take her children to a slaughter house to change their minds on eating
meat. Moreover, traditionalists believe that our morals are formed within traditions.
Alasdair MacIntyre argues that, without the tradition, one would not be able to
determine the moral right and wrong (MacIntyre, 1984). Traditionalists insist that
both reason and sentiment are shaped by tradition.
The truth may be that human values are shaped and reshaped by all three: reason,
sentiment, and tradition. We reason with people to make them realize that certain
things are more important than others; we react to a situation according to how we
feel about it; and living within a tradition, we inherit values from earlier generations.
Joel Kupperman speaks of ethics as “a patchwork of questions and judgements of a
variety of kinds” (1999, 4). Similarly, it is arguable that a person’s values, though
changing over time, are a result of all three processes. I agree with James Griffin
when he writes that, in practice, “[p]urely moral considerations often leave us well
short of determinate standards for action, and other considerations, for example,
social agreement or convergence or tradition, have to be brought in to fill the gap”
(Griffin 1996, 117). In such a process, moral persuasion will include reasoning,
feeling with one another, and accommodating traditions. If the international human
rights discourse is a process of moral persuasion, we need to look into how each of
the approaches works in the process.
It appears that human rights movements tend to use the rationalist approach to
rationalize certain moral values as universal, while human rights contenders (those
who dispute the human rights agenda and defend their own human rights records)
tend to use the traditionalist approach to formulate how values vary from culture to
cultures. Both sides have appealed to sentimentalism from time to time, partly
because people are prone to emotional influence and partly because modern
technology (e.g., television) has made the means for emotional manipulation easily
available.
Let me suggest that the moral persuasion approach on human rights is more
feasible today than ever because of the available technology. Along with the rapid
development of global economy, more and more people are connected through
newspapers, radio, television, and even the Internet. These means of communication
are also means of moral persuasion. They open an increasingly broader door for
human rights persuaders to communicate their message to the entire world.
Conclusion
If we accept that the ultimate goal of human rights discourse is to promote certain
moral values through moral persuasion, what implications can we draw from it? First,
with this goal in mind, we need to make strategies suitable to this purpose. It is
counterproductive to do things that result in turning people away from embracing
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certain values advocated by human rights activists. In this regard, it is particularly
important to understand the power of internal cultural discourse in introducing new
values into a culture, which in turn demands our studying and understanding of
respective cultures. Second, as we promote human rights values, we must realize that
we are trying to change others’ values in accordance with our own. Even though we
firmly believe that our values are better than others’, we do not have absolute
assurance of that. Therefore, we need to reserve the possibility, no matter how slim it
seems, that we might be wrong and might need to change our own beliefs and values.
Finally, along this line of thinking, we need to understand that there is no higher goal
in people’s lives than a good life. Value changes should aim at improving people’s
lives. The justice and injustice of promoting certain values have to be measured
ultimately by whether they result in improving people’s lives, not the kind of life we
think desirable, but the kind of life that the people affected by the values deem
desirable.11
References
An-Na’im, Abdullahi Ahmed, ed. 1991. Human Rights in Cross-Cultural Perspectives: A
Quest for Consensus. Philadelphia: University of Pennsylvania Press.
Bauer, Joanne R., and Daniel A. Bell, eds. 1999. The East Asian Challenge for Human Rights.
Cambridge: Cambridge University Press.
Berlin, Isaiah. 1969. Four Essays on Liberty. New York: Oxford University Press.
Donnelly, Jack. 1985. The Concept of Human Rights. New York: St. Martin’s Press.
———. 1989. Universal Human Rights in Theory and Practice. Ithaca, NY: Cornell University
Press.
———. 1993. International Human Rights. Boulder, CO: Westview Press.
———. 1999. “Human Rights and Asian Values: A Defense of ‘Western’ Universalism,” in
Bauer and Bell, 1999, 60-87.
Dworkin, Ronald. 1977. Taking Rights Seriously. Cambridge: Harvard University Press.
Fukuyama, Francis. 1989. “The End of History?” National Interest 16:3–18.
Griffin, James. 1996. Value Judgement: Improving Our Ethical Beliefs. New York: Oxford
University Press.
Habermas, Jürgen. 1990. Moral Consciousness and Communicative Action., Cambridge: MIT
Press
Henkin, Louis. 1990. The Age of Rights. New York: Columbia University Press.
Howard, Rhoda E. 1991. “Dignity, Community, and Human Rights.” In Abdullahi A. AnNa’im 1991, 81–102.
Hume, David. 1957. An Inquiry Concerning the Principles of Morals. New York: the BobbsMerrill Company, Inc. Originally published in 1751.
Kant, Immanuel. 1959. Foundations of the Metaphysics of Morals. Trans. Lewis White Beck,
New York: the Bobbs-Merrill Company, Inc. Originally published in German in 1785.
Kupperman, Joel J. 1999. Value . . . and What Follows. New York: Oxford University Press.

11

An earlier version of this essay was published in Constructing Human Rights in the age of
Globalization, eds. M. Monshipouri, N. Englehart, Andrew Nathan, and K. Philip,
London/New York: M.E. Sharpe, 2003: 288-307. I thank the editors of this journal for giving
me the opportunity to make this revised version available.
Journal of East-West Thought

94

CHENYANG LI

Li, Chenyang. 2013. The Confucian Philosophy of Harmony, London and New York:
Routledge.
———. 2008. “Cultural Configurations of Values,” World Affairs: the Journal of
International Issues (XII.2): 28-49.
———. 2006. “The Confucian Ideal of Harmony,” Philosophy East & West (56.4): 583-603.
———. 2005. 《道与西方的相遇：中西哲學主要問題比較研究》 A Study of Major Issues
in Chinese-Western Comparative Philosophy. Beijing: Renmin University Press.
———. ed. 2000. The Sage and the Second Sex: Confucianism, Ethics, and Gender. Chicago:
Open Court, 2000.
———. 1999. The Tao Encounters the West: Explorations in Comparative Philosophy.
Albany: State University of New York Press.
———. 1997. “Confucian Values and Democratic Values,” Journal of Value Inquiry (31.2):
183-193.
Li, Chenyang and Hong Xiao. 2013. “Chinese Diaspora as People of Their Own Countries and
Chinese Philosophy as World Philosophy,”《漢學研究》Chinese Studies (2013:2) 63-84.
MacInyre, Alasdair. 1984. After Virtue, second edition. Notre Dame, Indiana: University of
Notre Dame Press.
Nathan, Andrew J. 1997. China’s Transition. New York: Columbia University Press.
Singer, Peter. 1990. Animal Liberation. New York: HarperCollins Publishers.
Taylor, Charles. 1999. “Conditions of an Unforced Consensus on Human Rights.” In Joanne R.
Bauer and Daniel A. Bell, eds., The East Asian Challenge for Human Rights. Cambridge:
Cambridge University Press, 1999, 124–144.
Yu, Yingshi. 1998. “從價值系統看中國文化的現代意義” [The Modern Meaning of Chinese
Culture Seen from the Value System], in Wang Yuanhua, Hu Xiaoming, and Fu Jie, eds., 《釋
中 國 》 [Interpreting China], vol. 1. Shanghai: Shanghai Wenyi Chubanshe, 387-445.

Journal of East-West Thought

HUMAN RIGHTS AND SPAIN’S GOLDEN AGE THEATRE:
NATIONAL HISTORY, EMPIRE, AND GLOBAL TRADE
IN TIRSO DE MOLINA'S EL BURLADOR DE SEVILLA
Roberto Cantú
Abstract: this essay argues one fundamental point: namely, that to understand our
current globalized condition, one must first recall and rethink the first
globalization of markets, exchanges of ideas, and the migration of peoples across
the world’s oceans in the sixteenth century under the flags of Spanish and
Portuguese galleons. From this argument the critical task turns to the analysis of
Tirso de Molina’s El Burlador de Sevilla (The Trickster of Seville, 1620), a play
that represents Spain’s Golden Age in its artistic as well as political and religious
dimensions, specifically in its representation of Islamic and Christian conflicts that
contain in embryo form questions of religious tolerance and human rights across
the globe from the Age of Discovery to the present. This study proposes that Tirso
de Molina’s comedias open paths of reflection on sixteenth century forms of
European nationalism that coincided with the rise of other imperial nations—
English, French, Dutch—and resulted in caste-like hierarchies and religious
conflicts in colonial settings, problems that continue to divide peoples across the
world.

Overshadowed in his time by Spanish playwrights like Lope de Vega (1562-1635) and
Pedro Calderón de la Barca (1601-1681), Tirso de Molina was all but forgotten by the
end of the eighteenth century. His international impact on drama, music, poetry, film, and
in daily discourse has been immense, and yet his creation—Don Juan, the archetypal
libertine and seducer—is often assumed to be the leading man in the work of some other
playwright, poet, or composer. Mostly known in Spain and in Latin America for his play
El Burlador de Sevilla,o el convidado de piedra (The Trickster of Seville, or the Stone
Guest), Tirso fathered a wide-ranging artistic progeny: Moliére’s play Don Juan ou le
Festin de pierre (1665), Mozart’s Don Giovanni (1787), Byron’s Don Juan (1821), and
José de Zorrilla’s Don Juan Tenorio (1844), to name a few. The profile of Don Juan the
seducer became a joke in modern Latin American fiction, above all in Julio Cortázar’s
novel Rayuela (Hopscotch, 1963), where a man’s quest for knowledge and self-mastery
in life stand in direct contrast to Tirso de Molina’s “brainless” man who stops at a bridge
only to smoke and gaze at women adjusting their stockings.1 Hollywood has contributed
to the amusement in the film Don Juan DeMarco (Jeremy Leven, 1994), a romantic
comedy that confuses the roles of Don Juan and Don Quixote de la Mancha with
humorous results. Although he wrote more than 400 plays in his lifetime—including
some that are considered masterpieces in the history of Spanish drama—Tirso de Molina
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was not a full-time playwright: he was a Mercedarian friar seized by the politics and
religious schisms of his age. This essay is an attempt to set El Burlador de Sevilla in its
historical context, to rethink and re-imagine Tirso’s drama, and to associate the
etymological roots of seduction with Tirso’s ideas of national history, empire, and global
trade.
I
Tirso was born in Madrid, Spain, in 1584, as the alleged natural son of the Duque de
Osuna. If true, Tirso could have claimed a noble lineage. His real name was Gabriel
Téllez, and at an early age he revealed a keen intelligence, withdrawn in character, ironic,
prone to satire, and with expressive talents.2 He studied at the famed Universidad de
Alcalá de Henares, where he developed a solid foundation in the classics. In 1601, he
entered the Convento de la Merced in Guadalajara, Spain, and in 1606 he began to write
plays for the Spanish theatre. Known for his extensive travels throughout Spain and
Portugal, in 1616 Tirso voyaged to the Caribbean (Santo Domingo) as representative of
his order, with a return to Seville in 1618, thus becoming familiar with Spain’s overseas
colonial and trade interests in the Indies (Hispanic America) and in China, India, and the
Philippines through the Manila Galleon (1565-1815). The majority of historians claim
the production of his play El Burlador de Sevilla to have taken place in 1620, and his
membership in the Academia Poética de Madrid in 1621, a year that marks the death of
Philip III, known as King of Spain, Naples, and Sicily, and as Philip II, King of Portugal
(1598-1621). Tirso was elected general chronicler of the Mercedarian Order in 1632, a
post that resulted in his much lauded Historia General de la Orden de Nuestra Señora
de la Merced (1639). Tirso died on 12 March 1648.
From this summary biographical sketch, four points must be raised before
undertaking an analysis of Tirso’s El Burlador: first, in spite of the dual name
(Gabriel/Tirso), there is no “double life” in his dramatic writings in the sense of being
internally divided and “against” the friar; instead, Tirso’s dramatic oeuvre achieves unity
in its spiritual and secular objectives; second, his theocratic views are in full accord with
Spain’s imperial interests on a global scale, thus in correspondence with Hapsburg
emporium and colonial ventures in Asia, Africa, and in the New World; third, by the
nature of his order, whose founder was Saint Peter Nolasco (1189-1256), the ransoming
of Catholic captives from Arab pirates accentuated in Tirso’s ideological inclinations a
crusading spirit that impacted Spanish minorities (Jews and converted Muslims, known
as Moriscos), and confronted Islamic politics from the Mediterranean to India, at the time
under Mughal (Islamic) rule; and fourth, Tirso’s writings were shaped by the religious
conflicts of his age, such as the protracted hostilities with Islam in the peninsula; the
Counter-Reformation; the Dutch revolt from Spanish rule (1567-1648), and the Thirty
Years’ War (1618-1648), a religious military conflict between Catholic and Protestant
countries that ended with the Treaty of Westphalia, signed on the year of Tirso’s death.

2

Federico Carlos Sáinz de Robles, Ensayo de un diccionario de la literatura: escritores
españoles e hispanoamericanos, tomo II (Aguilar: Madrid, 1973): 1183.
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From the above, one premise can be proposed: Tirso’s life and work were crossed and
inflamed by the militant religious fervor of his times. Spanish historian José Antonio
Maravall characterizes Tirso de Molina as a “baroque writer” and the baroque as a period
concept:
The baroque mind was familiar with exalted and irrational forms of religious, political
and even physical beliefs, and to a certain extent baroque culture displayed itself in
support of these feelings […] The Church, the monarchy, and other privileged groups
that had to draw to themselves sectors of opinion exerted all possible pressure to
strengthen these extrarational aspects so they could make use of them. (12)

It should not be surprising to realize that Tirso de Molina’s work was highly political,
based on a revivalist historical understanding of his times. In accordance with his
religious background, Tirso used his plays as part of a theocratic ideology related to his
idea of a Hapsburg universal empire, conceptualizing his sense of historical memory
according to the militancy of the Spanish Reconquista, which served as the heroic
antecedent to his own era of Spanish imperialism and Counter Reformation politics.3
Tirso's historical moment of crisis turns against several "enemies": persons with
leanings towards Erasmian teachings, crypto-Jews, and Moriscos, and against what
Maravall calls “the epoch’s nonconformists” (26). Spain's minorities felt the impact
immediately, resulting in the revolt of the Spanish Moriscos (1569-1571), and in their
final expulsion (1609-1614).4 The revival of a Crusade militancy in connection to the
Thirty Years' War (1618-1648) spread across Europe during Tirso's time, but his
Mercedarian background and exposure to life in Seville (1616)--a city that had recently
deported its Morisco population--might have served as the fertile setting for the writing
of El Burlador. Given his populist bent, the two-tiered social world of El Burlador
locates its historical expression in the language of the Spanish nobility and in the
idiomatic regionalisms of the peasant, both viewed, after the Morisco expulsion of 1614,
as one community of blood against Spain’s former Jewish and Muslim minorities. This
courtly ingenio and critique of manners find illuminating connections to Baldesar
3

Commenting on Tirso de Molina's political criticism of Philip IV and of the Count-Duque
Olivares, Blanca de los Ríos identifies Tirso's historical drama as follows: "De este terrible
drama político, como de todos los trágicos sucesos con que se inauguró el reinado del Cuarto
Felipe, fueron Quevedo y Tirso cronistas harto más veraces y poseídos de la espantosa
actualidad que los profesionales. La mitad de la historia del siglo XVII está en las prosas
fulmíneas de Quevedo; la otra mitad, en las sátiras restallantes de Tirso" (1946: 2000).
4
According to Braudel, "During the summer of 1580, a major conspiracy with accomplices in
Morocco was uncovered at Seville" (1976: 792); the wealthy Morisco population was viewed as
"Diabolical unbelievers, they never go to mass, never accompany the Holy Sacrament through the
streets, only go to confession for fear of sanctions against them" (793); "during the raids by the
English in the following year, 1589, it was feared that the Moriscos, who were numerous in
Seville, would give assistance to the attackers" (794, my italics). These events and suspicions
ended in the expulsion of Moriscos. Braudel concludes with this observation: "Thus ended in
failure the long experiment in the assimilation of Iberian Islam, a failure sharply felt at the time"
(795).
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Castiglione's The Book of the Courtier.5 It is in light of Castiglione's book that Don Juan
as a character acquires its function as a dramatic foil to the "absent" Courtier in El
Burlador, illustrating in full measure Tirso de Molina's cultural criticism of his historical
moment. Tirso's ideological program, consequently, achieves one of its constant
manifestations in a long line of Donjuanesque characters, portrayed intermittently by
Carlos in La ninfa del cielo (1613), in the first appearance of Don Juan in ¿Tan largo me
lo fiáis? (1616) and, among other seducers in other plays, by the sinister and more violent
Tello García in El Rey Don Pedro en Madrid (1626).
A historical and cultural context marked by a rise and fall, expansion and decline,
would provide us with challenging frontiers to our understanding of the character of Don
Juan. An initial step in such direction has been traced by Maravall in a timeline of
Spain’s transformation, peak, and decadence: “In Spain, the years of Philip III’s reign
(1598-1621) encompass the period of transformation; those of Philip IV (1621-65) the
period of its peak; and those of Charles II, at least in the first two decades, the final phase
of decadence and degeneration” (4).6 Not by coincidence, the year 1621 marks the
beginning of Tirso de Molina’s teatro de oposición (1621-1643), motivated by the
imprisonment of his alleged half-brother—the Duque de Osuna—and by the sudden
rise of Count Olivares, who engineered the modernization of the affairs of state from
1621 till his death in 1643. Maravall’s designation of the Spanish baroque as a period
of increasing disillusionment, of political and economic instability, and of state
corruption, contributes to one’s understanding of the biographical conditions and
literary work of Tirso de Molina in the aesthetic and historical context proper to a critical
reconstruction of the Don Juan character in El Burlador.7

5

In the fourth part of The Book of the Courtier--after having discussed the models for the Courtier
(second part) and the Court Lady (third part)--Castiglione remembers the Court of Urbino as a
model of political perfection, that is to say, as a microcosm of a city built on a moral foundation.
The Courtier's political role is defined as follows: "Therefore I consider that just as music,
festivities, games and other agreeable accomplishments are, so to speak, the flower of
courtiership, so its real fruit is to encourage and help his prince to be virtuous and to deter him
from evil […] so it necessarily follows that a man who strives to ensure that his prince is not
deceived by anyone, does not listen to flatterers or slanderers or liars, and distunguishes between
good and evil, loving the one and detesting the other, aims at the best end of all" (285). For a
theatrical application of the "real fruit" of courtiership, see Tirso de Molina's La prudencia en la
mujer, Obras dramáticas completas, Vol I: 630.
6
Although Américo Castro is not convinced of the historical applicability of an aesthetic
periodization based on terms such as Renaissance, Mannerism, Baroque, etc., his judgment on
seventeenth-century Spain agrees in major points with Maravall’s: "Ahí siente uno con perfecta
nitidez la situación del español del siglo XVII: ni podía superar su creencia mediante el análisis
racional y la confianza en la útil eficacia de este último, ni podía permanecer dentro de ella con la
seguridad de antes; más allá de sus fronteras comenzaba a triunfar el pensamiento critico." In
Américo Castro, La realidad histórica de España (México: Editorial Porrúa, 1982): 325. To read
Maravall’s clarification of his differences with Castro, see Culture of the Baroque, p. xxxiv-xxxv.
7
A coinciding point is found in the judgment of Blanca de los Ríos, the editor of Tirso de Molina's
dramatic works. In her view, Tirso wrote El Burlador de Sevilla, "en un momento de plenitud
espiritual, cuando al ir a exponer su vida a los riesgos mortales del Océano, consolaríale el dejar a
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As of the opening act, and in ironic contrast to the lamentations of both the King of
Naples and Duque Octavio--the first, disturbed with Cupid's cunning in climbing walls
("que la de un niño hasta los muros penetra," Act I, Scene vii;8 the second, afflicted with
Amor's wound, complaining of Love's sorrows ("siempre quiere madrugar...al fin, como
niño," Act I, Scene viii)--Don Juan enters the scene as a young, disguised lover,
identified with Cupid and cupidity, therefore with unrestrained and disorderly love. The
fact that Cupid--son of Mars and Venus--was associated with war tokens (bow and
arrow) and--as Amor--with the jousts of Love, Don Juan's identity will reveal both a
preference and a reversal: instead of being true to his military genealogy of city
conquerors (from Islamic domination), and builders (the Tenorios of Seville), he will
obey his inclination toward seduction and dishonor: instead of Roma, Amor [Love] ("El
amor me guía a mi inclinación," says Don Juan in Act III, Scene vii). Don Juan, as a
result, enters our interpretive field as a metafictional character, both in his personification
of artifice and deceit (as Duque Octavio's "double") and through mythological allusion
as Cupid, establishing intertextual connections to a classical literary history by means of
the topos of the abandoned woman (e.g., Circe, Medea, Dido), the wily hero (Ulysses),
and the hero's homecoming or the founding of a New Troy (Aeneas).9 Thus, if we are to
understand Don Juan as a seducer, the first scenes of El Burlador restrict the horizon of
such understanding according to the term's etymology, namely: to seduce, to be the cause
of another's error (i.e., to "lead away"). Tirso's inclination for antithesis and symmetrical
constructions forms the basis of an ideological program that interlaces a plot of
seductions with a layered history of Error (the seductions of Calipso, Medea, and Dido in
Homer, Apollonius, Virgil, respectively). In the internal logic of El Burlador, such a plot
and such a history of Error have a symbolic culmination in the character of Don Juan.

España sentada en la cumbre de la cristiandad y confiada al Rey Piadoso a quien él veneraba
como a santo. No sospechaba Fray Gabriel que en 1621 iban a morir con aquel Monarca sus
esperanzas y las de su Orden y a empezar para él un período de luchas, persecuciones y duras
pruebas." In Tirso de Molina, Obras dramáticas completas, Vol. II: 555. She adds later: "Y la
segunda época, el Segundo período en que se divide la Dramaturgia de Tirso, el Teatro de
Oposición, nacido en 1621 como indignada protesta de la prisión del grande Osuna y del
abandono en que le dejaron los que vivieron de su magnificencia, y hasta Quevedo, su fiel
servidor, secretario, agente político y aun compañero de alegres francachelas, que de alter ego, del
gran Girón pasó al servicio de su encarcelador Olivares" (1496).
8
Tirso de Molina, "El Burlador de Sevilla y Convidado de Piedra," Obras dramáticas
completas,ed. Blanca de los Ríos, Vol. II (Madrid: Aguilar, 1962): 637. All references to El
Burlador will henceforth be taken from this edition and will be identified only by act and scene.
9
See John Watkins, The Specter of Dido (New Haven: Yale University Press, 1995), for a
analysis of how a Homeric tradition was revised and culturally appropriated by Virgil, Ovid, St.
Augustine, Dante and, among others, Ariosto and Spenser. Although Watkins' book makes no
reference to Spanish drama of the Golden Age nor to its treatment of classical hemes (e.g.,
abandoned women, such as Dido and Medea), one should note that Tirso de Molina's plays
(particularly El Burlador) propose a vigorous Counter Reformation critique of the postRenaissance reinterpretation of the Homeric canon.
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II
With this historical and aesthetic context in mind, I now turn to the play itself, 10
beginning with Tirso de Molina's ideological construction of a national memory in El
Burlador, where the Iberian past functions through rhetorical mediations that fully
express the playwright's idea of Spanish history founded on the thirteenth-century
Reconquista, and with Spain's imperial might in the seventeenth century, both by reasons
of religion and "ownership" of nearby Portugal and Naples at the time of Tirso's writing
of El Burlador. As part of his national and imperial vision, Tirso includes a dramatized
plan for the empire's recalcitrant "minorities": Spain's Erasmian followers, crypto-Jews,
and Moriscos--all viewed as "heretics” and thus as enemies of God’s truth. These
rhetorical mediations in the act itself of remembrance give El Burlador a complex
anachronistic texture wherein one reads of a seventeenth-century Mediterranean world
inserted in the time-frame of Alfonso XI (1312-1350), the Spanish King who defeated
the Moslems in 1340 at the Rio Salado, the main battle of the Spanish Reconquista.
Thus, when Duque Octavio meets King Alfonso XI in the second act of El Burlador,
these are his words:
Quien espera
en vos, señor, saldrá de premios lleno.
Primero Alonso sois, siendo el Onceno.
(Act II, Scene iii)
[He who waits on you, Sir, shall be granted bounteous gifts,
Alonso you are first, as well as the Eleventh]

Blanca de los Ríos comments on how Tirso critics (e.g., Farinelli) responded to the
"anachronisms" created in El Burlador with references to King Alfonso XI in the
historical context of discoveries and conquests that took place in the post-Columbian era
(e.g., Goa)11 By contrast, Tirso's audience must have understood such anachronisms as
obvious "historical correspondences" (i.e., eras of anti-Islamic wars); consequently, far
from being an instance of historical ignorance, Tirso appears to have been indulging in a
genealogical consciousness that gave his audience--through the problematics of a

10

Tirso's critics usually dismiss his art because of supposed flaws in El Burlador, in particular
Juan Luis Alborg, who states: "Permítasenos afirmar que el Don Juan de Zorrilla aventaja en muy
gran medida, como construcción teatral, al Burlador de Tirso, hecho de escenas sueltas,
desligadas, de 'flashes' momentáneos." (609). Along similar lines, Mandel's opinion in regards to
El Burlador is the following: "a spirited though crude and faulty piece of entertainment. Properly
restored (for it is unjust to blame Tirso for textual faults), the play is an excellent romp, a tough
morality play, more play than morality […] To praise El Burlador as a masterpiece of the human
intellect is to make the mistake of ascribing the significance of the mythical hero to the vehicle
which first carried him. Unlike Hamlet, but like Faust, Don Juan was not born in a work as
important as his own person" (44).
11
Tirso de Molina, Obras dramáticas completas, Vol. II: 645.
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historical consciousness mediated by conflictive religious relations--a "regenerative"
effect through the recollection of a heroic past now turned into a redeemed present in
which Spain had just defeated and expulsed its Moriscos, thus fully "reconquering"
Spanish territory. In relation to Morisco expulsions, El Burlador would seem to give its
Spanish audience a dramatic legitimacy of ownership over confiscated lands and
property of Moriscos. On the other hand, the anti-Semitism in Tirso's play Mari
Hernández la Gallega (1612) continues to be thematically present years later in La
prudencia en la mujer (1630), long considered by Tirsian criticism to be his best
historical play. Tirso's adverse depiction of Spanish Jews and Moriscos in his plays turns
into a revealing ideological code for the seventeenth-century Spanish "Reconquest," and
its obsession with limpieza de sangre and ethnic cleansing.12 To his elaboration of the
disturbances and protracted violence in the Spanish countryside, Maravall adds the
increasing emphasis on Spanish limpieza de sangre: “Other tensions were not lacking:
the inhuman consequences of the purity of blood stature [including[ xenophobic
manifestations [and] the first nonconformist feminist voices” (45-46). 13
Tirso's most creative theatrical phase flourished shortly after Spain's Decreto de
Expulsión of 1609, later enriched by his first visit to Seville (1616), and his voyage to
Santo Domingo (1616-1618). A historical reconstruction of Tirso's conceptualization of
the era's political anxieties and policies would, therefore, frame the writing of El
Burlador in relation to Tirso's initial visit to Seville, to his two-year religious post in the
Caribbean, and--shortly after his return from America--to his trip to Portugal (16191620), where perhaps Tirso conceived of an adaptation of his previous ¡Tan largo me lo
fiáis! into El Burlador. On this point, one must recall that it is in the first act of El
Burlador where Tirso's utopian text begins to acquire significance, particularly with Don
Gonzalo de Ulloa's description of Lisbon ("una octava maravilla" and "ciudad opulenta"
[Act I, Scene xiv]), clearly a testimony of Tirso's impressions while in Portugal, and a
construct of his ideal monarchical capital. Tirso's utopian center for the Spanish empire
achieves its expression in an assumed Luso-Spanish unity based on uterine (“entrañas de
España”) and umbilical metaphors (“nace el caudalosoTajo/…entra en el mar Océano”),

12

Describing the years of the Morisco expulsion from Spain, Fernand Braudel writes:
"Everywhere, in town and countryside, the Morisco was oppressed by the victorious society. The
strongest defenders of the fellahin were in fact the feudal landlords. They were to protect the
Moriscos much as in the United States southern plantation owners protected their slaves. But
alongside them, there had grown up, the product of several centuries of Christian domination, a
proletariat, both rural and urban, of Old Christians, fanatical and cruel, who can be compared, to
pursue the analogy, to the poor whites of the southern states" (1976: 786).
13
In his thorough review of the literature on Tirso de Molina’s El Burlador de Sevilla, Armand
E. Singer includes one doctoral dissertation relating Islamic civilization to the Don Juan figure:
Sobhi Saad Youssef’s “Don Juanism in Arabic Literature,” DA 31 (1970): 2354A (University
of Utah). According to Singer, this dissertation treats “almost virgin territory” (8). For a recent
illustration of emerging scholarship on “Muslim Spain” as a cultural unconscious in Islamic
countries, and its associations with the political aftermath of 9/11, see Atef Louayene’s pathbreaking study “Pathologies of Moorishness: Al-Andalus, Narrative, and ‘World Humanism,’”
Journal of East-West Thought, No. 1, Vol. 3 (Spring 2013): 31-44.
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an affiliation based on geographic, architectural, and market determinants. As such, in
Don Gonzalo's relación sucinta, the Tagus becomes a symbol of an Iberian manifest
destiny unified through two of the "capital" centers it crosses--Toledo and Lisbon--before
flowing into the Atlantic and toward a global emporium. The real “marvel” of the world
was the fact that at this time Spain was a double-headed seaborne empire: the Portuguese
empire, however, ranging from Africa to India and China (Macao) was under Spanish
rule, a fact that clarifies the ambivalence regarding the site for the capital of a Hapsburg
empire stretching through lands across the globe. According to Anthony Disney, the first
encounters and interactions of Portuguese with non-Europeans were similar to the
Spaniard’s treatment of its Jewish and Morisco minorities, including indigenous peoples
in the New World:14
Early in the expansion, there was a Portuguese tendency to view all peoples within the
context of the global struggle between Christianity and Islam. More broadly, African,
Asian, and Amerindian societies were expected to possess more or less familiar
hierarchies, with grades of status from kings to the lowliest of commoners, as in
Europe. In religious terms, the Portuguese categorized newly encountered peoples
according to whether they professed Islam, Judaismm, or some form of Christianity
[…] In this way, they fitted into a medieval European view of the world. (288)

The architectural detail found in Don Gonzalo's depiction of Lisbon is religious in nature
and mainly commemorative: the Convent of Belén (constructed in 1499 as a monument
to India's discovery by Vasco de Gama); the Convent of Odivelas (the tomb of Don
Dionís [1279-1325], the Portuguese King who encouraged poetry, commerce, and
founded centers of higher learning [e.g., the University of Lisbon in 1290]); and the
Royal Palace ("edicifio de Ulises") with memories of Alfonso Enríquez (1112-1185), the
founder of the Portuguese monarchy after defeating the Spaniards (1128), and routing the
Moors in the Battle of Ourique (1139). Given that Tirso seemed to operate with the idea
that history “repeats itself,” the last two points might have been meant as a warning of
possible conflicts emerging later between Portugal and Spain, as in fact they did in 1640,
eight years before Tirso's death. Conversely, the architectural description suggests three
other important historical registers: global imperial expansion (India/the Indies), the antiIslamic wars of the Reconquista, and courtly "enlightenment" (King Don Dionís). Lastly,
14

In his book Sahagún and the Transition to Modernity, Walden Brown argues that Fray
Bernardino de Sahagún’s Florentine Codex is the work of a medieval mind and not one in
transition to modernity and to its view of culture as the work of mankind and not of God: “The
discovery that the Nahuas were not at all talking about the same thing when they used
superficially similar ideas threw a wrench into the medieval Euro-Christian system of unified
meaning […] Faced with this dilemma, Sahagún had three (hypotherical) choices: (1) do
nothing; (2) accept that linguistic meaning is often contextually and arbitrarily determined, and
hence not derivative of God, or (3) prove that Nahuatl and European languages share a
semantic substratum. Sahagún chose the third option” (124). For a “modern” breakthrough, see
In Defense of the Indians, by Bartolomé de las Casas (1474-1566), a Dominican and bishop of
Guatemala who defended the rights of Native Americans in his famous debate against Juan
Ginés de Sepúlveda in 1551 in front of Charles V and his son Philip (xx-xxi).
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Ulisses's City ("Ulisibona") is described as a world emporium, with commodities landing
in Lisbon on a daily basis ("cada tarde a su ribera más de mil barcos cargados de
mercancías diversas").
As if to underline the strength of such a utopian model, one reads in El Burlador
contrasting references to a corrupt Seville and to an incompetent administration in
Naples. Such corruption and incompetence are made manifest through the simultaneous
acts of Isabela's enjoyment by Don Juan while her father and his uncle, under the same
roof, negotiate dark intrigues. Tirso's underworld metaphors (“Cuando los negros
gigantes/ plegando funestos toldos/ ya del crepúsculo huyen,” Act I, scene ix) only
increase the significance of the moral pollution in the Neapolitan court. The opening
scene thus begins with a deliberate economy of exposition through the theme of
corruption--a traditional trope for the grave--in relation to a lady and an empire, both
"tricked" under the cover of night or through the agency of a covered disguise (Don Juan
for Duque Octavio). The initial acts of corruption, as a result, trigger a dramatic action
where the burlador's debaucheries and sudden flight turn into metaphors of a kingdom's
parasites and overall political mendacity. Adding to the theme of decay and nocturnal
transactions of the powerful, Don Pedro's reference to the antípodas turns into a trope for
a world upside down, compounded by the ambiguous association with the New World in
the final dialogue between Catalinón and Don Gonzalo's statue (Act III, Scene xiii). With
this vigorous beginning, propelled rhetorically more than by theatrical plot, Don Juan's
flight is already heading towards his own fall and immolation.
Read in this manner, one realizes that the initial exposition of dramatic situation and
character involves more than a woman's seduction. For example, the first scene begins
with the cultural theme of a spoken promise, both in the sense of a betrothal pledge given
as a man's word ("de nuevo os juro de cumplir el dulce sí") and as a metaphor for the
sacramental church nuptial: a woman's hand ("dame, duquesa, la mano").15 The reversal
of "cultural expectations" is attested by Isabela's discovery of the lover's secret: Don Juan
has been playing Duque Octavio's role ("yo engañé y gocé a Isabela...Fingí ser el duque
Octavio"), technically invalidating his betrothal pledge. In accordance with Don Juan's
youthful "Cupid" role--acknowledged by the King of Naples and alluded to by Duque
Octavio in a humorous situation with an obvious dramatic irony in Act I, Scene viii--the
historical logic of the play compounds Don Juan's identity with features derived from
Islamic Spain: as a man in disguise or a crypto-X ("embozado," "un nombre sin hombre,"
Act I, Scene i).16 Thus viewed, Duque Octavio's description of Seville in the second act
15

For a detailed description of the Catholic rite of sacramental nuptials, see Ramón A. Gutiérrez.
Regarding the symbolism of the ring and hand, Gutiérrez notes: "In medieval symbolism one
wielded power and authority with the right hand and accepted subordination with the left. Thus,
asking for the hand of a woman in marriage and marking it with a ring signified the transfer of
tutelary rights over a female. These rights were also sexual, for one cannot avoid noting the
symbolism of thrust and penetration associated with the gesture of slipping the ring from finger to
finger, passing beyond the second joint only on the fourth finger where the ring finally rests"
(267).
16
For the meaning of "crypto-X" and a discussion of "borders" (i.e., as political frontiers, limits to
understanding, death, etc.), see Jacques Derrida. Reflecting on the fate of Spain's Jewish
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accentuates the Islamic fashion in women's clothes ("un manto tapado, un brío, donde un
puro sol se esconde"), underlining, as a consequence, the notion of concealment, central
as a metaphor of ethnic Spain (e.g., Marranos and Moriscos). When Don Juan leaves
Aminta and returns to Seville, his concealed place of residence acquires a symbolic
connotation: he is to live in the Concealed Street ("en la calle oculta," Act III, Scene xi).
On an institutional level, one could argue that Don Juan represents patriarchy's cultural
contradictions.17 However, in addition to his "institutional" representation of crisis, Don
Juan symbolizes a conjugal antinomy: Spain's Catholic notion of the idealized Christian
family, founded on the Holy Family model, stands in stark contrast to the Muslim
harem.18
Lastly, in terms of dramatic structure, the opening scene proves to be symmetrical to
the play's conclusion, where Don Gonzalo de Ulloa tests Don Juan's word and asks for
his hand, requests that correspond to the overall theme of El Burlador, namely: society's
reconstitution through the sacramental church nuptials that close the play, a ceremony
parodied through the figure of the inverted wedding as Don Juan submits to unexpected
"underworld" nuptials with Don Gonzalo. Under closer scrutiny, the play's initial
exposition reveals an already polluted world either because of faulty judgment (Isabella),
concealed/secret identity (Don Juan), or the sinister imperial and emporium dealings
between the King of Naples (at the time ruled by Spain) and Don Juan's uncle, Don
Pedro Tenorio. As if to stress the trickster-quality of the court, Tirso paints a portrait of
Don Pedro who, in his attempt to protect his nephew, deploys his industria (i.e., his
cunning) to lie to both King and Octavio regarding the agent of Isabela's seduction. One
can well visualize the audience's response when listening to Don Pedro as he explains to
the King of Naples the seducer's escape.
The dramatic action of the first act includes references to important commercial
ports in the Spanish Empire (Naples, Seville, Lisbon), beginning with Don Juan in
Naples, his flight and shipwreck in the Catalonian coast (Tarragona), followed then by an
interpolation in the play recounting Don Gonzalo's return to Seville with a report from
Portugal regarding exchanges of colonial territories, and concluding, as a first act, back in

conversos, Derrida writes: "To that which lives without having a name, we will give an added
name: Marrano...the crypto-Judaic, and of the crypto-X in general....Let us figuratively call
Marrano anyone who remains faithful to a secret that he has not chosen, in the very place where
he lives, in the home of the inhabitant or of the occupant, in the home of the first or of the second
arrivant, in the very place where he stays without saying no but without identifying himself as
belonging to" (77, 81).
17
The central contradiction of Spanish/Mexican patriarchy is described by Gutiérrez as follows:
"Men of honor enforced female purity in mother, wife, daughters, and sisters, and protected it
from assault. Concurrently, though, men enhanced their honor through the conquest of another
man's woman. It was precisely in this contradiction that positioning in the virtue hierarchy
occurred. Precedence was determined by how these two imperatives, female sexual protection
within the family and sexual conquest over other women, were reconciled" (213).
18
Regarding the attempts of the Spanish monarchy to impose control on the populace and its
revolts, see Maravall’s discussion of the Crown’s closing of theaters, imposition of sexual
abstention, and the closure of brothels, “no public women” (37).
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Tarragona with Don Juan again in flight and with Tisbea on fire. As a result, the first act
produces a trinity of cities--Naples/Lisbon/Seville--with an obvious imperial center on
Tirso's chosen capital, Lisbon or the mythical Ulisibona (hence the play's "Ulysses"
theme, linked to war, a search for home, and conjugal honor). According to Don
Gonzalo (Act I, Scene xiv), Lisbon “ pudiera honrar a España / y aun enseñar a
tenerla” (“Could bring honor to Spain/ and even teach her how to acquire it”) .19
It would be tempting to judge El Burlador's Portuguese utopia as a mere distraction
from what might be considered the telos of the play's dramatic action, namely: Don
Juan's sexual exploits. Nonetheless, on closer examination one realizes Tirso's keen
political vision and its application while visiting Portugal to his plausible decision to
rewrite his 1616 Don Juan play, ¿Tan largo me lo fiáis?, where one observes that the
dialogue between Don Gonzalo de Ulloa and Alfonso XI does not make the detailed
references to Lisbon, simply because in 1616 Tirso was on his way from Seville to Santo
Domingo and would not be in "Ulisibona" until the years 1619-1620. Why did Tirso give
Lisbon so much importance? Reading Fernand Braudel, one has a glimpse of Tirso's
political imagination:
At the height of Spain's political domination of Europe, Philip II conquered Portugal in
1580, and elected residence, with his government, in Lisbon for a period of almost
three years. Lisbon thus gained immeasurably. Looking out over the ocean, this was an
ideal place from which to rule the world. Backed up by the king and the presence of the
government, the Iberian fleet drove the French out of the Azores in 1583, hanging all
prisoners from the yard-arms of the ships. So to leave Lisbon in 1582 meant leaving a
position from which the empire's entire economy could be controlled, and imprisoning
the might of Spain in Madrid, the landlocked heart of Castile--a fateful mistake. (1992:
32)

In stark contrast to the utopian projection of Lisbon in the first act, Don Juan's Seville is
morally sketched in the second act through the memories of past seductions--Inés,

19

In our attempt to reconstruct the historical impression held by Tirso of both Naples and Seville,
it is revealing to note that in the year 1613, according to Braudel, "more crimes, thefts and
murders were committed in Naples than in any other region of Italy" (1976: 752). Regarding
Seville, Braudel describes it as the equivalent of Don Gonzalo's anti-Lisbon: "Into Seville
streamed the hungry crowd of emigrants to America, impoverished gentlemen hoping to restore
their family fortunes, soldiers seeking adventure, young men of no property hoping to make good,
and along with them the dregs of Spanish society, branded thieves, bandits, tramps all hoping to
find some lucrative activity overseas, debtors fleeing pressing creditors and husbands fleeing
nagging wives. To all of them, the Indies represented the promised land" (740). Recreating the
Seville that Tirso visited for the first time in 1616, Blanca de los Ríos states: "La Sevilla histórica
era como enorme palimpsesto donde, sobre el polvo de una civilización, alzábase otra y otra;
sobre el solar de un templo visigótico se construía una mezquita, y sobre los vestigios de una
mezquita o de un palacio moro edificábase una iglesia o un monasterio cristiano […] de cuatro
sinagogas de que los Reyes Católicos despojaron a los judíos de Sevilla se hicieron las iglesias de
Santa María la Blanca, Santa Cruz, San Bartolomé (el nuevo) y el convento de la Madre de Dios.
Sobre las ruinas de la gran Aljama se alzó la excelsa Catedral," Vol. II: 523.
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Constanza, Teodora, and Julia--all described by the Marqués de la Mota as being
diseased or confined ("lampiña de frente y ceja"; "se escapó del mal francés por un río
de sudores", etc.; Act II, Scene vi). On the other hand, Don Gonzalo's palace in Seville is
located on the Street of the Serpent (la calle de la Sierpe), with a retinue of one thousand
Eves in his possession ("que en aqueste amargo valle con bocados solicitan mil Evas";
Act II, Scene xiii). With such biblical parody on origins--the serpent, the hungry Eves,
the venereal diseases, etc.--the overall impression of the second act enforces the vision or
nightmare of a polluted Paradise. This impression is confirmed when consulting the
original Don Juan play, ¿Tan largo me lo fiáis?, where Don Gonzalo is referred to as
Adam: "en la calle de la Sierpe, donde ves a Adán vuelto en portugués, que en aqueste
amargo valle..." (Act II, Scene xi). Although Don Juan's sexual excesses dim next to Don
Gonzalo's "one-thousand Eves," their correlation with a history of Error tacitly points to
their fated common grave.
As symbolic opposites of the cunning Don Pedro and of the hyperbolic sexual
transgressors represented by Don Gonzalo and Don Juan, Duque Octavio and the
Marqués de la Mota are consistently portrayed as cuckolds and fools. Duque Octavio
appears as a Capricornio--with an obvious association with a male goat and the Spanish
vernacular for cuckold; similarly, the Marqués de la Mota is metamorphosed into a bull,
that is to say, a man with horns (another image for a cuckold). When asked by Catalinón
"¿echaste la capa al toro?," Don Juan responds: "No, el toro me echó la capa" (Act II,
Scene xiii), meaning that de la Mota dishonored himself. Conversely, according to Don
Diego Tenorio, his son Don Juan is popularly known in the city as the Héctor de Sevilla,
understood according to the Greek significance of the name--"holding fast," hence a
good rider and domador de yeguas (tamer of mares). Honoring his apellation, Don Juan
flees at the closing of Act I in Tisbea's yegua, allowing his audience yet another occasion
for situational irony and punning.
In its rhetorical construction, El Burlador combines the language of myth (e.g.,
Homer, Virgil), and of legend (Spanish folklore). In relation to the former, the play
contains symmetrical genealogies of mythical "instigators" of love, represented by Cupid
himself, then by Ulysses, Aeneas, and Jason, all connected, as seducers, to ephemeral or
suicidal loves (Psyche, Circe, Dido, Medea). Thus constructed, Don Juan's shipwreck in
the Catalonian coast is framed within a Greco-Roman horizon: a Narcissus-like Tisbea
meets Don Juan, a second Aeneas just risen from violent Mediterranean waters. But the
language of myth at this point suggests an imminent punishment (Tisbea's, for her
Narcissus-like inability to love and, secondly, for being--through a deliberate
synecdoche--an extension of a the empire's corruption ["porque en tirano imperio vivo,
de amor señora," Act I, Scene x]). The dramatic irony of Tisbea's soliloquy produces the
anticipation of a lover (Don Juan) who shall abandon the Tarragonian Queen Dido. With
an obvious play on perspectives and meanings, Catalinón emerges from the sea believing
Don Juan to be dead ("¡Maldito sea Jasón...! Muerto está, no hay quien lo crea," Act I,
Scene xi). In Catalinón's language, Tirso's audience probably interpreted the passage at
two levels: first of all, what Catalinón anticipated (“Maldito sea,” i.e., Don Juan's
damnation), and what the informed audience expected: Don Juan will abandon Tisbea,
glimpsed in the association with Aeneas and Jason.
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To explain the sudden entrance of the supernatural through the language of folklore
in the third act, one realizes that in addition to its popular religious appeal (a Law above
and beyond the Crown), it must somehow disclose a perversion in Don Juan's
genealogical line. It is no coincidence that Don Juan reveals such past in the third act,
where he boasts of a "heroic lineage" with origins in the thirteenth century, when
Ferdinand III (1217-1252) resolved the dynastic wars in Castile and defeated the Moors,
taking possession of Córdoba (1236), and Seville (1248)/ zin Don Juan's words:
Yo soy noble caballero
cabeza de la familia
de los Tenorios antiguos,
ganadores de Sevilla.
(Act III, Scene viii)
[I am a noble gentleman,
head of the ancient Tenorio family,
conquerors of Seville.]

The occasion is clearly far from being "heroic" for, instead of feats in the battlefield, Don
Juan is about to embark on yet another (and in the play, his fourth) "conquest": Aminta. It
would appear then that the supernatural has a dramatic entrance through four cultural
"doors," first by the transgression of a broken promise (as a spoken word, expressive of
manliness and honor); secondly, through the popular theme of the young seducer as a
calavera (a "skull"), that is to say, a licentious man; third, by repeated warnings (“lo
pagaréis con la muerte,” Act I, by Catalinόn); and fourth, by way of the motif of the
convidado de piedra, with its obvious inversion of the Eucharist, the "remembrance" of
Christ, and the hope of resurrection: as such, a negation of a true communion with God.
But the broken pledge, the warnings, the calavera symbolism, and the eucharistic
parody, suggest one of Don Juan's defining features: a physical beauty that "conceals" its
own corruption. An illustration of this "whited sepulcher" is found in El Aquiles (16111612), where Tirso identifies the moral corruption hidden under handsome features:
Quien te oye cantar se admira,
y de tus costumbres locas
asombrado se retira.
Debajo de tal belleza,
¿es posible que se esconda
tan cruel naturaleza?
(Act I, Scene vi)
[Those who hear you sing feel admiration
But for your mad manners,
Departs astonished.
Underneath such fairness,
Is it possible that a cruel nature hides itself?]
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The notions of duplicity and mistaken identity, and of reality and appearances, are
thematic constants in Tirso's plays, often creating humorous scenes (e.g., Achilles,
dressed as a woman and courted by Lisandro), but undoubtedly related to Tirso's idea of
wordly life and its illusions. As if to insure the doctrinal impact of the play, the role of
trickster is thrown in sharp relief in this and many other scenes, suggesting in Don Juan a
double role: he is both the expression of an imperial "disease" as well as a scapegoat who
must somehow cleanse society and, through his death, be the occasion of a communal
healing. This reading possibility will account for the "double ending" of El Burlador,
first with Don Juan's damnation, and the second with the weddings that close the play
(but with brides who are no longer virgins), emblematic of society's reconstitution.
Although one can only speculate about the cognitive union between Tirso de
Molina, El Burlador, and the play's audience, one can well imagine a multi-layered
cultural understanding or time-bound "literacy" that would allow for the communication
of irony and satire, thus creating an organic continuum between author, play, and
audience. In our reading, the analysis of El Burlador must turn on a simultaneous act
that operates through the trope of marriage, both in its spiritual sense (communion), as
well as in its worldly meaning (the founding of cities). As anti-founder or trickster, Don
Juan fully expresses Tirso's satire of his times: Aminta's judgment of Don Juan,
consequently, must have fallen on attentive popular ears: "La desvergüenza en España se
ha hecho caballería" (Act III, Scene iv).
One must point as well to Tirso's dramatic principle of "twinning" or gemelism,20 a
technique of structural parallelisms found throughout El Burlador that generates doubles
between Don Juan/Duque Octavio (both "exiled" in Act I); Duque Octavio/Marqués de la
Mota (as victims of Don Juan's transgressions); Lisbon/Seville (both defined as "octava
maravilla," with the former as the true marvel, the latter as the inversion or parody); and
the horizontal and vertical parallelisms in El Burlador, producing two sets of female
"doubles," one with Isabela/Ana, the other through Tisbea/Aminta. The first are courtly
and represent colonial extensions of the Spanish Empire (Naples, Lisbon); the latter
symbolize Spain's peasant countryside and seashore. The courtly "doubles" are guilty,
both by act (pre-nuptial conjugal rights), or by association (administrative corruption);
the countryside/seashore deceived women receive their punishment because of a
sentimental fault (Tisbea's narcissism), or due to a transgression (Aminta's sacramental
vows to Batricio). The realization that somehow these four women receive a deserved
punishment for their “errors” through Don Juan's agency transforms El Burlador into a
play with the pedagogical and critical purpose to "warn" the female audience through
negative examples (e.g., Don Juan), and to question arranged marriages or pre-nuptial
sexual consumation, proposing instead sacramental marriages based on the full consent

20

I am borrowing this term from Blanca de los Ríos, who recognizes Tirso's "doubling" as
gemelismo: "Aunque Tirso supo como nadie diversificar situaciones idénticas, la coincidencia, el
gemelismo de estas escenas parece sincronismo"; in Obras dramáticas completas, op. cit., Vol. I,
1894.
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of the groom and the bride, thus enforcing the new marriage laws originating in the
Council of Trent.21
With this Tridentine emphasis on nuptials, our rereading of El Burlador's double
ending acquires a strange inversion in the macabre wedding between Don Gonzalo and
Don Juan. It all makes sense, however, when one observes that Don Juan's damnation is
portrayed through the overdetermined themes of a man's word and giving one's hand,
pledges which have accumulated as of the beginning of the play in Don Juan's ledger of
debits. The analogy or parallelism between Don Juan's damnation in Act III, and Tisbea's
condition in Act I, is inevitable because of its obvious symmetry: to Tisbea's "¡Amor,
clemencia, que se abrasa el alma!" (Act I, Scene xviii), Don Juan expresses the
equivalent phrase (not to a remembered love, but to Don Gonzalo): "¡Que me abraso! No
me abrases con tu fuego...¡Que me abraso, no me aprietes!" (Act III, Scene xx). As if to
test the audience's memory and power of textual recall, one is told that Don Juan shares
with Tisbea a "tálamo de nuestro fuego" (Act I, Scene xvi; i.e., a nuptial bed of
"conjoined fire"), whereas with Don Gonzalo there will be a sharing of the same
sepulcher in hell, hence an analogous eternal bed of fire. Lastly, Count-Duke Olivares
held, among many others, the titles of Comendador de Alcántara and Comendador de
Víboras, therefore appearing as the political "twin" of Don Gonzalo through a shared title
(reading Calatrava/Alcántara as an implied anagram) and home address: Calle de la
Sierpe/Víboras.22
Brought to light under the blaze of hell, Don Gonzalo and Don Juan--the first, a
hyperbolic and "deviant" Adam, seducer of one-thousand Eves; the second, popularly
known as "the Hector of Seville"--become strange bedfellows, allowing Tirso's satire on
seventeenth-century Spain one last punch: the "twin" grave is later to be transferred to
Madrid ("para memoria más grande", Act III, Scene xxvi), thus relocating a crypt
symbolic of seductive erring, corruption, and courtly intrigue to the capital of the
Spanish Empire. Tirso's satiric plays must have been "read" closely, for the punishment
was swift: in 1625, Tirso was confined in a Madrid monastery, and within a year, he was
banished to Salamanca.23
III
Although not my primary intent, I have taken Tirso's paternity of El Burlador as certain
by following a method of cross-referencing and ideological consistency in Tirso's plays
that reveal stylistic "mannerisms" and similar thematic patterns. An unexpected
illustration is found in the dramatic structure of Tirso's farce El Aquiles (1612), which

21

See Ramón A. Gutiérrez (242). The spirit of Tirso's critique of arranged marriages has one of its
most eloquent expressions in yet another "anachronism": in the lips of Achilles; see El Aquiles,
Act II, Scene viii.
22
For a complete list of the titles held by Count-Duke Olivares, see Ruth Lee Kennedy (205).
Regarding punishments to those who insulted or questioned the integrity of the Count-Duke
Olivares, see Maravall (41).
23
See Blanca de los Ríos, Vol. I: 1905.
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foreshadows El Burlador's in its initial situation of concealed identities (Ulysses feigning
madness, and Achilles' transvestism); in the importance of a man's word (Ulysses's
pledge to embark against Troy), and (3) the theme of the "man with horns" (through a
reference to the Minoan Bull). In addition, Ulysses' utopian description of Ithaca
becomes a logical antecedent of El Burlador's Lisbon, with the emphasis on imperial
economic power ("Toda el Asia me tributa," Act III, Scene ii), and with Asian pearls and
spices as metaphors of Hapsburg global expansionism (“Donde se cifra el Oriente en
grandezas y riquezas,” Act I, Scene v). Such colonial themes become identifiable topoi
in the context of Tirso's plays, revealing through both style and repeated dramatic
situations Tirso's paternity of El Burlador. On the other hand, Tirso's generic shift from
farce (El Aquiles) to satire (El Burlador) would be explained by the rising political
criticism of Tirso's theatrical production after his visit to the New World and Portugal,
and which, according to Tirsian scholarship, corresponds to his teatro de oposición.
One final consideration of the proposed analytical framework for a reading of El
Burlador must allow us to confront the structural limits of Tirso de Molina's political
discourse. In retrospect, it is clear that, although aware of the empire's historical crisis,
Tirso's theocratic vision was, in a manner of speaking, blind to the future, confined as it
was to a system of historical analogies (thirteenth-century Castile, the Spanish
Reconquista, Homer's Greeks, etc.), and to intertextual citations whose operations were
inspired by the religious militancy of Tirso's Spain. Moreover, in spite of his ecumenical
approach to history, Tirso's notion of "totality" was founded on principles of exclusion
precisely in a historical juncture when Spain counted under its dominion many of the
world’s cultures in several continents. Don Juan's aristocratic disdain towards
superstition, and his "enlightened" response to the supernatural fear felt by the common
man ("el temor y temer muertos es más villano temor," Act III, Scene xv) is not, in
Tirso’s play, a modern feature to be embraced: it is a defiance that must be punished.
Tirso’s Counter-Reformation and Reconquista politics proved to be symptoms of Spain’s
imperial decline and of its inability to join other European powers in opening paths
toward modernity and the Enlightenment. In the New World, fray Bartolomé de Las
Casas presented in 1551 a courageous defense of native peoples--their first legal defense
in front of the Spanish Crown--asking that they be considered as being “full fellow
human beings, possessing valid traditions, and rights” (In Defense of the Indians, xiii).
An emerging sense of human rights would be possible as an ideal in Spain and in Latin
America only after the French Revolution. Spain’s inner contradictions in light of Tirso
de Molina’s plays have been insightfully reasoned by Anthony Cascardi:
Economically, Spain was being drawn into a global economy whose sustaining
principle was that of free exchange and whose preferred mode of production was
capitalism. Socially, the caste basis of medieval Spain was being severely eroded by
the legal elimination of the Jews (1492), the expulsion of the Moriscos (ca. 1609), and
the consolidation of power in the hands of the Christians. If one were to detail all the
significant features of this transformation, it would become apparent that the comedia
as a genre is projected precisely along that axis defined by the respective features of
“traditional” and “modern” societies: on the one hand, a culture in which interpersonal
relations are determined by kinship ties and bloodlines […] on the other hand, a culture
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in which the categories that determine personal worth are based largely on the
standards of possessive individualism. (151)

The provisional critique of Tirso's utopian text as found in El Burlador must, therefore,
begin by questioning the foundations of his idea of historical totality.24 Having identified
the structural borders of Tirso's political ideology, one must return to the center of his
cognitive world where one finds the strength of his internal critique of Spain. In El
Burlador, the interweaving of discourses--Greco-Roman, Judeo-Christian, Islamic, and
mnemonic--are situated in an implicit hierarchy so as to suggest the victory of Christian
memory/communion over its "heretic" counterpart. Tirso's idea of totality, consequently,
would be Catholic in the sense that it is a history of a religious Truth. If one grants,
therefore, that Troy appears in El Burlador as a grand trope for seduction (Paris-Helen),
deception (the Trojan Horse), and war (Agamemnon-Menelaos versus Priam's sons), the
correlation allows for the possibility of understanding Tirso's views regarding Spain's
problematics of the same (e.g., its relation to Portugal) as opposed to its problematics of
difference (its Moriscos, Jews, and a pagan past).
One could propose in turn that Homer's Iliad was meant as a "subtext" of El
Burlador, particularly if one takes into account Don Juan's "wandering" itinerary
presented through a narrative of seductions, a military genealogy, and acts of cunning.
The Homeric significance of the "subtext" in connection to El Burlador would be
revealed both in the notion of ransom, war, and funeral rites. For instance, in the Iliad,
one has a text which begins with the theme of a woman's abduction (with two agents,
Agamemnon and Achilles), and a ransom denied (Agamemnon towards Khrysêis's
father), concluding with a ransom accepted (Achilles' gallant response to Priam
regarding Hector's body). Thus interpreted, El Burlador would seem to "condemn" the
continuum established by a genealogy of "pagan" seducers culminating in Don Juan,
who under this light would represent a history of Error. The fact that Tirso was a
Mercedarian friar who believed in the Order's principle of ransom, produces a significant
dimension in Don Juan's death.25 Incidentally, would Tirso be suggesting a "historical
repetition" of two oppositions, on the one hand the legendary conflict between European
Greeks and Asian Greeks and, on the other, Spain/Portugal? If one recalls that both
Portugal and Catalonia revolted in 1640 (with the former achieving its independence in
1668 from the Spanish Empire), Tirso de Molina might have had more than just
decorative or "literary" purposes in embedding Greco-Roman mythology in El Burlador.
I will propose another possible authorial intent, and one that does not discard the

24

Questioning this same idea, Américo Castro writes: "Roma funcionó como un conjunto
humano latino-helénico-oriental en tanto que pueblo de dimensiones universales. De ahí que
me parezca incomprensible, o infantil, la pregunta de quienes (a veces de buena fe) desearían
saber qué es propiamente lo español, una vez descartado el enojoso pegadizo de los moros y los
judíos" (189).
25
According to Oscar Mandel, "The members of this order, founded in 1223 during the Crusades,
were pledged to offer their own persons as hostages to redeem Christians captured by the
Moslems--but this was not the kind of sacrifice likely to be demanded of monks in the age of
Philip III" (37).
Journal of East-West Thought

112

ROBERTO CANTÚ

previous ones but, on the contrary, appropriates them and raises them to another level.
Lynetter R. Muir’s Love and Conflict in Medieval Drama includes information on a
Dutch play titled Hertoge Karle, a spel van sinne which “links Troy with a modern
conflict and leaders.” Muir states that the play was written to celebrate the birth of
Charles I (1500-1558), the first Hapsburg emperor in Spain’s history, better known as
Charles V, ruler of the Holy Roman Empire. Of interest for now is to note that if
Octavian-Augustus had his Virgil to connect him to Aeneas, the Hapsburg infant had a
Dutch playwright to claim Charles as a future Spanish emperor with a Flemish birth and,
ultimately, of Trojan origins. Muir summarizes as follows:
The play starts with a complaint by Venus of the condition of the world under the rule
of Mars and Vulcan, then Prometheus and Cupid announce the news of the birth of
Charles, the offspring of Jupiter’s son Philip the Fair […] and the Paladijnne Joanna la
Loca (queen of Castile). From these he has inherited both divine and warrior qualities
and he himself is the light of grace […] To find out more about the paragon who has
received all these qualities they go to Het Ylyon van Troyen (the citadel of Troy) where
they meet Ylus and Ganimedes who explain the significance of the gifts. (Hummelen
adds a note here that Ylyon of Troy signifies Brussels). (146)

The anonymous author of this play was right in portraying Brussels as the new Troy:
according to Braudel, from the port of Antwerp more gold and silver flowed to the
coffers of Charles V than from the New World (1992: 31); in addition, the nascent
modern economy—on a truly global scale after the Portuguese and Spanish entry into
Asian ports—had abandoned Venice in favor of a new financial center emerging in
Antwerp, thus bypassing Lisbon and the entire Iberian peninsula (1992: 143). It’s worth
noting, however, that this play could not have been written or staged in 1500 to celebrate
the birth of Charles I of Spain: first of all, Juana goes mad after the death of Philip the
Fair in 1506, and Charles will not inherit the throne until 1517. Nonetheless, two
interrelated points are pertinent: one is the Trojan lineage that this play gives to Charles I
of Spain with a Flemish second home (thus Charles as the “double” of Aeneas in his
voyage and resettlement in Spain as the founder of a new Rome). Secondly, Philip the
Handsome (or “the Fair”) is well-known in history as a seducer and philanderer, richly
evoked and satirized in Tirso’s El Burlador as the “real” Don Juan, representing in
Tirso’s time a “heretic” Dutch nation at war with Spain. Let us recall that the Dutch War
of independence from Spain (1568-1648) was raging while Tirso wrote comedias, with
memories of Catholic churches looted, images defaced, and saintly sculptures destroyed
by a growing Protestant sentiment in the Spanish Netherlands, leading to Dutch
independence precisely in the year of Tirso’s death. The classical past in its seducer’s
(Trojan) modality was thus erased by Tirso, portraying the Spanish Hapsburgs not as
descendants of ancient Trojan blood, but as rooted deeply in Spanish soil and rising,
much like the river Tagus, from the entrañas (entrails) of the Visigothic Spain associated
with the Reconquista. This would explain why Tirso refers to the King of Spain (Philip
III) as Alfonso XI. As such, Tirso was Philip’s Virgil, and his Spanish Aeneid lives in his
dramatic masterpieces, above all in the wandering and seductive Don Juan. Viewed from
modern forms of nationalism, Tirso was constructing the literary and ideological
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foundation for Spain as a nation (as of 1492), and as an empire (after the Columbian
enterprise of exploration and conquest of lands across the world), a conceptualization that
was fated to become one more history of error. Writing about Spain’s peak as an imperial
power, Maravall describes the contradictory anti-foreign and prenationalist sentiment in
Spain:
[W]ith the seventeenth-century prenationalism, with the uninterrupted and general
system of international wars, with the greed of mercantilism and perhaps the
advantages of seeking someone to blame for all the misfortunes that were being
suffered, the foreigner came to be—except in individual cases—an undesirable figure.
(276)

In conclusion, the levels of interpretation in El Burlador correspond to the stratified
audiences of Tirso's time, with an aristocratic level containing the political "marriage" of
the Catholic world (with emphasis on Portugal and Spain); the popular, in the play's
concluding marriages; and the theocratic in the "marriage" between Church and Crown.
The double conclusion of El Burlador would seem to be neutralized or telescoped under
a subtle intertextual system, already suggested in Don Juan's immolation on a Martes
(i.e., Tuesday), considered an “unlucky” day for marriages and journeys—and in fact
Don Juan journeys to hell, and “marries” Don Gonzalo as an indication of the “justice”
awaiting seducers. As the Hector of Seville, and--according to the logic of the play--as
domador de yeguas, Don Juan dies an un-Homeric death, creating a parodic parallel with
Hector's funeral (e.g., the smoking pyre, the white bones, the golden urn), therefore
tacitly joining the conclusions of El Burlador and the Iliad. But the concluding
funeral/dinner symmetry between the Iliad and El Burlador, more than a historical
parallel, represents the resolution of a historical contradiction found in Tirso's utopian
dramaturgy, drawing a virtual demarcation in human history between "paganism" and
Catholicism, or between Error and Truth.
Tirso de Molina can be studied as a dramatist whose writings were a symptom of a
nascent nationalism in the heart of Europe after the Columbian enterprise, and of an
emerging sentiment among nation-states facing new historical opportunities for imperial
expansion on a global scale. One could agree with Tirso that history repeats itself,
therefore that our age’s globalization and the conflicts between the East and the West—
religious, economic, and political-- would be better understood if one were to look back
to a history of errors, and to the missed opportunities in inter-cultural encounters,
summed up as a political and moral legacy that has generated centuries of thought on the
question of human rights. This legacy was shaped and launched by the first Western
globalization: namely, the one spearheaded in the sixteenth century by Portugal and
Spain, so lucidly and eloquently portrayed by Tirso de Molina in El Burlador de Sevilla.
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RECONTEXTUALIZATION OF TRADITIONAL CHINESE
“RIGHTS”: SOCIO-PHILOSOPHICAL EXAMINATIONS
John Zijiang Ding
Abstract: The concept of rights has gradually emerged as the subject of a
particular academic field of study—a complex one, involving three aspects:
conceptual approaches, theoretical orientation, and practical development. The
study of Chinese “rights” 1 should be involved in the fundamental interrelation of
all forms of Chinese human values and social behavior. This study will focus on the
ways in which certain naïve, vague and implied consciousness and spontaneous
and haphazard actions of Chinese rights have affected the processes of Chinese
social changes and human development. A convergence of goals of “rights” means
that an essential restructuring of basic research and its cross-cultural comparisons
must be developed. The study’s central theme is that questions and analytical
modes of “rights” in Chinese human development are rapidly being challenged as
a fundamental framework for philosophical criticism, and in its place will appear
new research from investigators with interdisciplinary, multi-methodological
approaches and analytical examinations. This article attempts to recontextualize
traditional Chinese “rights” through socio-philosophical and historical-cultural
perspectives.

More and more scholars attempt to recontextualize human rights according to
historical-cultural roots, socio-political changes, regional situations and specific
fields. H. J. Steiner, P. Alston and R. Goodman discuss international human rights
through very wide contextualized socio-political, ethical and cultural conditions
(Steiner, Alston and Goodman, 2012, 2). M. N. da Costa wants to “contextualize the
human rights discourse, by looking at its emergence and transformation” (Costa,
2012, 270). L. Forman emphasizes contextualizing “the Implications of South African
Socioeconomic Rights Jurisprudence for the International Human Right to Health”
(Forman, 2009, 62). We may also list other examples. For A. Pittman, the concept of
adaptability in “feminist strategy” begins to emerge, and the ways in which global
discourses such as “human rights and Islam” are adapted and “contextualized to the
local setting is explored” (Pittman, 2010); J. Amador discloses “the challenges of
protecting women’s human rights” in Southeast Asia through “contextualizing
modernity” (Amador, 2013); T. Cruz tries to provide contextualizing “human rights in
the Philippines” (Cruz, 2009); R. Mushkat advocates contextualizing “environmental
human rights” (Mushkat, 2009); and J. Edwards addresses contextualizing “language
rights” (Edwards, 2003). H. J. Steiner, P. Alston and R. Goodman contribute a very
systematical course book which has 1497 pages, and attempt to provide a
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contextualization of the international human rights movement. They examine the
world of contemporary human rights more widely and deeply, including legal norms,
political context, moral ideals, humanitarian laws of war, human rights discourse,
state interests, international relations and institutions, governmental (state) and
nongovernmental (nonstate) actors, and economic development. Further, “the three
principal themes of law, politics and morals are interrelated, indeed inseparable, for
an understanding of the human rights movement (Steiner, Alston and Goodman,
2012, 2). This article attempts to recontextualize traditional Chinese “rights” through
these socio- philosophical and historical-cultural perspectives.
I. Recontroversialization of Chinese “Rights”
Issues of human rights are always debatable and controversial, as T. S. Harrington
says: “At the core of the practice of controversializing is an age old political problem:
how to get your way—or at least seriously blunt the prerogatives of your opponent—
when you enjoy neither strong popular support nor a clear-cut legal basis for
instituting your ideological project…. As a result, we now have a population that is
largely unable to discern the difference between a core constitutional right and the
allegedly ‘competing’ (but in fact intrinsically subordinate) claims of the Right…”
(Harrington. 2011). Since scholars began to think about the existence of “rights” in
Chinese cultural development, the debate over Chinese traditional human values has
bounced between the following two emphases.
I - 1. The Nihilistic Viewpoint vs. The Positive Viewpoint
One emphasis involves those who consider “rights” as totally nonexistent from a kind
of absolute nihilistic viewpoint, regarding “rights” as “only an outcome of Western
culture” As Wm. Theodore de Bary points out: “To many contemporary observers
Confucianism and Human rights would seem to be an unlikely combination…” (de
Bary, 1998, 1). In Chung-sho Lo’s viewpoint, there was no explicit concept of human
rights in East Asian culture before Western political ideas arrived at the end of the
nineteenth century. For example, Confucianism laid the foundations of ethics in
certain social relations and the mutual obligations inherent in them (Lo, 2001, 187).
According to H. Rosemont, Jr., clearly the concept of rights, and of human beings as
autonomous, freely choosing right-bearing individuals, is identified with one major
culture - Western civilization (Rosemont, 1991, 60). J. Ching finds “two opposing
interpretations” for the topic of human rights and Chinese culture and both of them
concur that human rights are not historically a Chinese concept, but rather a Western
import: one introduces human rights into China as an unnecessary cultural intrusion
and society quite self-sufficient in its own pursuit of humane values and social
harmony; the other maintains that Chinese civilization has nurtured for a millennia a
brutal political culture which has only commanded passive obedience without
permitting the development of any real idea of civil rights and liberties (Ching, 1998,
70). Irene Bloom agrees that lately in China and the West there have been those who,
for different reasons, have voiced the concern that “human rights” is a Western idea
without relevance to or resonance in Chinese tradition (Bloom, 1998, 95). Randall
Journal of East-West Thought

RECONTEXTUALIZATION OF TRADITIONAL CHINESE “RIGHTS”

117

Peerenboom suggests that those contemporary advocates of Confucianism must
respond to the challenge of rights; in particular to the charges that Confucianism not
only failed to develop a theory of rights but that it is in some fundamental sense
incompatible with rights (Peerenboom, 1998, 247) ,
Conversely, at the other emphasis are those who stress the notion of “rights” has
affected Chinese human development through its own way. Among those holding this
view, D. W. Y. Kwok strongly concludes that the literature on human rights in
traditional Chinese civilization is multitudinous and already highly sophisticated
(Kwok, 1998, 83). For Kenneth K. Inada, it is incorrect to assume that the concept of
human rights is readily identifiable in all societies of the world. The concept may
perhaps be clear and distinct in legal quarters, but in actual practice it suffers greatly
from lack of clarity and gray areas due to impositions by different cultures. This is
especially true in Asia, where the two great civilizations of India and China have
spawned such outstanding systems as Hinduism, Buddhism, Jainism, Confucianism,
Daoism, and Chinese Buddhism (Inada, 1990, 91). Yang Fenggang attempts an
analysis of the ideas of responsibility and rights in the Chinese tradition. For this
reason, he divides into “two: the ancient traditions: Confucianism, Buddhism, and
Daoism; and the modern traditions: revolution and enlightenment” (Yang, 1991, 209).
A truly profound and concise dialogue on human rights between China and the
West began in October 1998, when the first international symposium was held in
Beijing. Entitled “World Human Rights Toward the 21st Century”, this meeting of
more than one hundred scholars was initiated and sponsored by the China Society for
Human Rights Studies and the United Nations Association of China. Significantly,
one of the presentations at the symposium discussed the historic roots of the Chinese
concepts of human rights. In this discussion, Wan Exiang and Yang Chengming
pointed out that Chinese people had been aware of human rights since the SpringAutumn Period (770 BC-476 BC), while the systematic ideas on human rights were
only recently formulated. András Csuka asks this question: “The idea of human rights
in ancient China was inherently present, which explains why the term itself is not
present in traditional Chinese culture” (Csuka, 2011). In his book, S. Angle begins
with “a historical sketch that clarifies the scope of Chinese right discourse” (Angle,
2002, 5). M. Svensson advocates that in view of today’s highly charged political
debates on human rights, “it is instructive to take a historical approach and study how
human rights have been discussed and debated de facto since the concept was
introduced in China at the turn of the twentieth century” (Svensson, 2002, 2). X. Wu
suggests that the sources of China’s human rights discourse have deep roots, both
theoretical and practical, in Marxism and Leninism. Within the parameters of
Marxism-Leninism, much can be understood about China’s changing human rights
discourse. The Chinese discussion about international human rights is not only a
matter of contingent policy, it also finds a very solid and coherent foundation in a
series of traditional Chinese understandings on the essential values of society, on the
relationship between the State and the individual, between the international
community and the State, and between international and domestic law. In this regards,
Wu’s discussion focuses on “the content and characteristics of China’s international
stance on human rights from a historic perspective” (Wu, 2002, 336).
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In Xian Kailin’s consideration, Confucius was the first philosopher in Chinese
history to advocate the emancipation of human thought. He freed Chinese minds from
the theological concerns which had prevailed since the Shang Dynasty (C. 1600-1100
B.C.), and established Confucianism with an ancient simple Chinese humanism at its
core. He considers Confucian theories as “being highly representative of ancient
Chinese thoughts on human rights.” 2 Tom Zwart, Director of the Netherlands Human
Rights Research School, points out that not only the mode of human rights based on
the values of the West deserves respect and cherishing, “but the mode developed by
the countries of Asia and Africa based on their own cultures and traditions should also
be acknowledged” (Ibid). Elisabeth Steiner, a judge at the European Court of Human
Rights, remarked “the Chinese concepts of human rights have been nurtured in the
rule of rites (li) in Chinese,” while the European concepts were established when the
rule of law came into play. Since Confucius’ era, Chinese culture has emphasized
social harmony. She also suggests that “the issue of human rights to some extent
belongs to the realm of history and culture” (Ibid). Pierre Bercis, President of the New
Human Rights Association in France, indicates that cultural heritage is the unique and
priceless identity provided by all nations to human beings; “We cannot and have not
the right to impose on others our outlook on human rights. Each nation should
determine its own outlook on human rights according to its tradition” (Ibid). The
human rights concept held by each country reflects its own traditions, culture,
ideology and political system. Therefore, “it's no surprise to find that remarkable
differences exist between the Chinese and European conceptions of human rights”
(Ibid).
I - 2. The East-West Dialogue on Human Rights
As a result, these two emphases might lead to a different understanding of Chinese
civilization—its spirituality, value system, and actual socio-political mechanism. The
study of “rights” in the Chinese context has probably faced more difficulties in
limiting its concern to conceptualization and theorization of “rights” than the other
analytic terms in socio-political philosophy. We must trace its intellectual origins and
concerns to the literatures and documents which may imply certain possible
consciousness of “rights” in the history of Chinese political and legal thought. In
recent years, more and more scholars have endeavored to build a positive dialogue on
human rights between Western and Eastern cultures. The most leading among them is
Wm. Theodore de Bary. In 1994, he called for more conferences on human rights
with a comparative Confucian-Western perspective. He hoped to promote a nonconfrontational, multicultural dialogue on the basic value issues underlying human
rights concepts and practices. Some possible topics to be discussed included: 1)
Confucian concepts of self, person, and the individual in relation to state and society
and self-discipline as the key to governance; 2) “Rights” protected in Confucian ritual
and Chinese law, the relation between rights, responsibilities, and duties; and 3)

2

Requoted from Li, Guowen. 2010. “China's Human Rights Cause Based on Traditional
Chinese Culture,” Beijing Review, Vol.59 No.12 December, 2010.r 210
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Human rights in the perspective of Confucian concepts of social justice (de Bary,
1998, xvii-xviii). Later, to advance future dialogue, de Bary proposed discussion
points: 1) Confucian values and discourse for centuries have concerned many of the
same issues that have occupied Western human rights thinkers (though in a somewhat
different language); 2) Thinking about human rights is a relatively recent
development and has diverse roots in the West; 3) It is significant that several East
Asian countries have not found their Confucian past an obstacle to the acceptance of
Western-style constitutions and guarantees of human rights; 4) Although
Confucianism has had a great emphasis on social and communitarian values, the
respect for the dignity of the self and person has been central from its inception; 5) In
the long-term evolution of Confucian thinking there is an increasing consciousness of
the need for law in the constitutional and due process senses; 6) Individual rights,
social duties, or communitatian needs should be mutually implicated and equally
necessary; 7) There are two questions which cannot be in equal measure today for the
East and the West. The first is whether human rights could be effective in the absence
of a civil political infrastructure. The second question considers whether the various
social and economic problems that confront us today do not demand new human
rights conceptions and practices, with a humane concern extending beyond the human
being to the earth and all forms of life (Ibid, 24-25). Many Western and Eastern
scholars believe that a significant compatibility should exist between Confucianism
and human rights.
Jeremy T. Paltiel emphasizes that even though Confucian Chinese values and
Western liberal values are different, they are not mutually exclusive; “To view
cultures in dichotomous terms exaggerates these differences and destroys points of
tangency. Intercultural encounters can recognize common attributes of humanity”
(Paltiel, 1998, 270-271). Sumner B. Twiss describes his goal “to develop a
constructive framework for intercultural human rights dialogue and to illustrate its
utility with respect to the Confucian tradition.” To realize this goal, he offers a sketch
of how human rights under his revised understanding can fit within the Confucian
tradition. First, he outlines his general understanding of those parameters of
Confucian tradition which may have a particular bearing on human rights. Second, he
mentions the historical contribution of Confucian tradition to the Universal
Declaration of Human Rights. Third, he proposes all three generations of human
rights can be compatible with Confucian moral and political thought. Fourth, he
suggests it is fully open to the Confucian tradition to justify on its own terms, to its
own participants, its agreement to participate in human rights consensus at the
international level. Finally, he proposes that the two-level approach permits us to
chart interactions in the future between the Confucian tradition and the international
human rights community (Twiss, 1998, 27). Tu Weiming 3 asserts that Confucian

3

Jeremy T. Paltiel says, “…by and large they (Chinese intellectuals) seem to reject Professor Tu
Weiming’s efforts to revive Confucianism with new meaning for the contemporary age.” See
Paltiel’s “Confucianism Contesteted: Human Rights and the Chinese Tradition in
Contemporary Chinese Political Discourse,” Confucianism and Human Rights, p. 270.
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“core values” are not only compatible with the implementation of human rights but
they can enhance the universal appeal of human rights, which includes the perception
of the person as a center of relationships rather than simply as the isolated individual.
This is an idea of society as a community of trust rather than merely a system of
adversarial relationships, and the belief that human beings are duty-bound to respect
their family, society, and nation. According to Tu, the danger of using Confucian
values as a cover for authoritarian practices must be fully explored. Many of those
values, however, such as duty, harmony, consensus, network, ritual, trust, and
sympathy, need not be a threat to rights-consciousness at all. Clearly, Confucian
values, as richly textured ideas of human flourishing, can serve as a source of
inspiration for representing human rights as the common language of humanity. The
challenge is how to fruitfully introduce a Confucian perspective on evolving human
rights discourse without diffusing the focused energy of the national and international
instruments that have been promoting political rights, with telling effectiveness, in
some selected areas of the world (Tu, 1998, 287-305). Commenting on Tu Weiming’s
arguments, Joshua Cohen positively emphasizes that Confucian humanism offers an
account of the reason for supporting basic human rights. Yet this account operates
from within an ethical outlook dominated by notions of persons as embedded in social
relations and subject to the obligations associated with those relationships, rather than
depending on a Westernized liberal conception of persons (Cohen, 1996, 8).
Chung-ying Cheng puts forward an argument for “transforming Confucian
virtues into human rights.” In his view, the rights of man have never occupied a
prominent place in Chinese thinking, because the Chinese and Western conceptions of
the rise of government differ. However, this is not because there is nothing like
human rights in the Chinese tradition. For example, the natural right to change a
government for the well being of the people was conceived by Mencius. It was based
on his view of human nature as an embodiment of the Mandate of Heaven from which
people are entitled to claim what is originally intended for them by Heaven. The
Confucian social duty of mutual respect and mutual help between friends may be a
native source for an ethics of equal human rights with Chinese characteristics. For this
reason, even in Confucianism, there is this dimension of human rights. Besides, many
other Confucian virtues are compatible with human rights, such as the Confucian
aspiration to secure a proper place in society according to one’s ability and merit
(Cheng, 1998, 144-151). Albert H Y Chen claims that history produces tradition, and
tradition shapes people's thinking and behavior. The rationality, morality, values and
aspirations of human beings are embedded in the particular cultural tradition in which
they find themselves. There are probably no absolute and objective standards with
regard to rational thinking and moral judgment that are completely independent of
tradition. There exists no "view from nowhere," no tradition-free ground, from which
we can think and reason in a humanly meaningful way. This is the insight contributed
by contemporary philosophers like MacIntyre and Gadamer. If this is true, then the
question arises as to what modern human rights are, and how they may be evaluated,
from the point of view of the Chinese cultural tradition. “When we turn to the Chinese
tradition, we can, as in the case of the West, find both elements that have affinities
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with, or can contribute to, the modern conception of human rights, as well as elements
that contradict that conception” (Chen, 2000).
II. Reconceptualization of Chinese “Rights”
Since the discussion of rights is an important concern for political philosophers, it is
necessary for us to delineate this concept analytically and critically. P. Hayden tries to
conceptualize human rights through a more philosophical way. In his view, the
philosophy of human rights brings together an extensive collection of classical and
contemporary writings on the topic of human rights, including genocide, ethnic
cleansing, minority cultures, gay and lesbian rights, and the environment, providing
an exceptionally comprehensive introduction. The author wants to base his discussion
of human rights on the sources written by the great thinkers and effectively selects
original reading materials from: 1) classical authors such as Plato, Aristotle, Cicero,
Aquinas, Grotius; 2) modern authors such as Hobbes, Locke, Rousseau, Burke, Paine,
Wollstonecraft, Kant, Bentham, Marx, and Mill; 3) contemporary authors such as
Hart, Cranston, Feinberg, Pogge, Nussbaum, Rorty, and Derrida; 4) non-Western
authors such as Confucius, Mo Tzu, The Buddha, The Dalai Lama, Kwasi Wiredu,
Abdullahi, and Ahmed An-Na’im. In the second part of his book, Hayden deals with
contemporary issues such as “universalism and realism,” “minority cultures and
group rights,” “ethnic cleansing and humanitarian intervention,” “women’s rights,”
“gay and lesbian rights,” and “human rights and the environment” (Hayden, 2001).
J. Mahoney discloses “significant challenges of human rights” indeed to humankind.
For him, it is necessary to examine the conceptualization and justification of human
rights. He tries to deal with the major objections to human rights such as the risks of
rights inflation, the encouragement of egoism, societal conflict, Western imperialism,
and cultural relativism, and addresses that human rights logically culminate in an
ethical cosmopolitanism to reflect the moral unity of the human race. According to
him, the timely, universal, and empowering three human rights, “have inspired and
shaped this study which is aimed at examining, and commending, their challenges
today (Mahoney, 2007, VIII). S. M. Liao and A. Etinson attempt to conceptualize
human rights through a new perspective. For them, according to one longstanding
account, “the Naturalistic Conception of human rights,” human rights are those that
we have simply in virtue of being human. In recent years, however, a new and
purportedly alternative conception of human rights has become increasingly popular.
This is so-called Political Conception of human rights, the proponents of which
include John Rawls, Charles Beitz, and Joseph Raz (Liao & Etinson, 2012, 327-352).
II - 1. An Etymological Perspective of Chinese “Rights”
Are there any Chinese terms conceptually compatible with “rights”? In ancient
Chinese documents or classical Chinese literature, there is no special term which
corresponds precisely to the Western word “rights.” In modern Chinese, the term
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rights is translated into the Chinese word quanli 權利, originally formed by the two
Chinese characters quan 權 and li 利.4 The first, quan 權, means power, authority,
sovereignty, mastery, supremacy, influence, competence, function, force or
jurisdiction. The second, li 利, means interest, benefit, advantage, profit, welfare, or
utility. In Irene Bloom’s opinion, although quanli was not part of Mencian
vocabulary, nevertheless in a deeper sense many of his concerns seem related to that
of Westerners’. These Mencian concerns include: his sense of common humanity, his
discovery of a moral potential common to all human beings, his devotion to the idea
of “nobility,” his concern with the responsibilities rulers have for the well-being of
the people, his insistence on the limits of power—with what rulers should decline to
do out of respect and compassion for the people (Bloom, 1998, 94). The
contemporary Chinese dictionary defines the holder of quanli as a natural person (or
citizen) or legal person (or organization) who exercises the powers belonging to
himself/herself and enjoys the interests according to the law. For our inquiry, in
addition to quanli, we may find some other Chinese characters or words which
correspond or relate to the Western term “rights” in the ancient or classic Chinese
vocabulary. For example, yao 要, qiu 求, and xu 需 mean claims, demands, needs,
requirements, or declarations; zheng 正 as an adjective means just, legitimate, proper,
fair, appropriate, righteous, reasonable, lawful, or equitable; que and ding mean
asserting, affirming, confirming, defining, determining, delimiting, setting, fixing,
establishing, or forming; bao 保 and hu 護 mean to protect, to ensure, to guarantee, to
safeguard, to defend, to preserve, or to maintain; pei 賠 and chang 償 mean
compensation; you 有 and ju 據 mean to own or to possess. Mencius discussed “you”
in a moral and also a legal sense: “Indeed, to call everyone who takes what is not
properly possessed (you) by him a robber, is pushing a point of resemblance to the
utmost, and insisting on the most refined idea of righteousness” (The Work of
Mencius: Wanzhang II ). Indeed, this kind of reconceptualization can actually help us
to characterize our own study. In attempting to spell out the essential
conceptualizations of the Chinese concept of rights, we may use the following three
basic standards for any proper, just and fair human behavior or activity according to
the Chinese traditional value system: 1) Heqing 合情. “He 合” means according to,
conforming to, being in line with, tallying with or square with; but qing means human
nature, environment, social conditions, actual situations, common good, compassion
or sympathy. 2) Heli 合理. “Li 理” means reasons, truth, logic, principles, theories,
moral standards, rational decisions, intellectual approaches or the real ways of the
world. 3) Hefa 合法. “Fa 法” can be defined as laws, rules, commands or social

4

In Chinese, the English spelling “li” can be represented by several different Chinese characters
with the same pronunciation--all of which have certain important philosophical meanings: 1)
one character “li” can be defined as “principles,” “rules,” “laws,” “propriety,” “rites,” or
“rituals,” etc.; 2) another character “li” can be interpreted as “reason,” “logic,” “truth,” “idea,”
“argument,” “intellect,” “understanding” or “universal spiritual power”; and 3) the third
character “li” means “interests,” “benefits,” “advantages,” “profits,” “welfare” or “utility.”
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political orders, but as Julia Ching says, the concept of law (fa) is understood
differently in the Chinese cultural context, such as those customs which became a
penal code.
II - 2. Five Analytical Modes of Chinese “Rights”
Rights can be considered an explanatory variable, a reference parameter, a conceptual
framework, or an analytical mode, which will be examined on its possible grounds
and according to its characteristics—the objects, the subjects, the motivations, the
sources, and the extent. There are differences as well as similarities between Eastern
and Western human cultural developments. Chinese “rights” can even be found
through certain “universal” conditions. For most scholars: 1) “rights” should be a kind
of claim, demand, justification, protestation, declaration, assertion, affirmation,
pretension, title, license, perquisite, or appanage; 2) “rights” should be just, fair,
appropriate, proper, lawful, impartial, reasonable, legitimate, or equitable; 3) “rights”
should be moral, legal, or political; 4) “rights” should be applied or exercised by a
holder; 5) “rights” should be based on human nature, a value system, spirituality, a
legal system or a traditional culture; and 6) “rights” should be conditional for
something, such as power, interest, benefit, advantage, welfare, privilege,
prerogatives, enjoyment, unity, happiness, title or reputations, and so on. The author
will adopt these six viewpoints in examining the what, why, how, and who questions
regarding “rights” in traditional Chinese culture. For inquiry purposes, “rights” will
be discussed and examined according to five analytical modes or theoretical
assumptions and explanatory variables as follows.
The first is the “Rights to” Mode: the Possible Objects of Rights. This mode is
about direct objects and their realization, actualization, or materialization. First, it
shows us a Being Status (Right-To-Be-Something), such as the right “to be a
congressman,” “to be a professor,” “to be a pilot,” “to be a voter,” or “to be an
employee,” etc. Second, it shows us a Doing Status (Right-To-Do-Something), such
as the right “to educate or to be educated,” “to run a business,” “to speak,” “to
participate in politics,” “to immigrate,” “to make an association,” “to know
something,” “to avoid danger,” or “to initiate a lawsuit,” etc. Third, it shows us a
Having Status (Right-To-Have-Something), such as the right “to own property,” “to
own a gun,” “to hold a religious belief,” “to work under good conditions,” or “to have
a fair salary,” etc.5 In general; the object of a right can be a material thing, human
behavior, or spiritual value. For instance, R. A. Epstein’s examination focuses on two
conceptions of animals: “as objects and as subjects”. It examines the historical rules
that comprised the law of animals, and which set the backdrop for the modern
reforms, and explores the moral status of animals and their relationship to women,
children, and slaves, under the traditional synthesis of legal rights ( Epstein, 2005,

5

Those types are little different from Alan R. White’s. For him, one's right may be 1) a right to
do something, 2) a right to have something done to one, 3) a right to be in a certain state, 4) a
right to feel something, 5) a right to take a certain attitude. See Alan R. White's book, Rights,
Oxford: Clarendon Press, 1984, pp. 13-15.
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143). The object of a right is set forth by different cultures, social systems, and
historical periods. For instance, in a slave-owning system, the slaves are not the
subjects, but the objects of a right. In a feudalistic system, certain people, such as
serfs, are semi-subjects as well as semi-objects of a right. But in the modern social
system, all people are equal and cannot be treated as an object of a right at any time
and in any place.6 In the traditional Chinese social system, a part of the population,
such as “jianmin” (servants), was a form of semi-object of a right.
The second is the “Rights by” Mode: the Possible Subjects of Rights. This mode
is about those holders, owners or inheritors who practice and realize the rights. Karen
Zivi argues that Mill embraces a conception of the socially constituted subject who is
both disciplined by and enabled by rights (Zivi, 2006, 49). According to Jacques
Rancière, “The actual subject of these Rights of Man became Human Rights”
(Rancière, 2004). Amartya Sen considers human rights as “primarily ethical
demands,” which relate to the “significance of the freedoms that form the subject
matter of these rights” (Sen, 2004, 333). From today's point of view, so-called
subjects can be divided into three groups which have a capacity for rights: a) any
natural person or individual—such as citizens, minorities, females, disabled persons,
parents, children, employees, patients, workers, consumers or criminals; b) any legal
person or organization—such as nations, races, governments, institutions, businesses,
classes, interest groups or religious groups; and c) any animals. 7 A subject of rights
must have the capacity for rights. A subject of rights is also determined by different
cultures, social systems, and historical periods. For example, in a slave-owning
society, only masters and freemen are subjects of rights. In a feudal society landlords
have full capacity for rights, but peasants have only a very limited capacity. In the
modern society, every person must be a subject of right. In the traditional Chinese
social system, there were seven possible subjects of right—but with a difference of
degree (we will discuss this later).
The third is the “Rights of” Mode: the Possible Extent or Content of Rights. This
mode is about topologies, classifications, categories, or some form of range, field or
domain for the rights. Generally speaking, rights can be divided into three basic types:
natural rights (fundamental rights, universal rights or human rights), legal rights
(including political rights, economic rights, and religious rights in a broader sense),
and moral rights. Natural rights are a form of “rights” defined and recognized through
human nature, a social ideal or internal need. From today’s point of view, the concept
of “natural rights” can be replaced by another one—“human rights” or “fundamental

6

According to Marxism, in a modern capitalist system, because of commercialization of the
labor force, even workers become some kind of “commodity,” actually a kind of “object of
rights.” Therefore, there can be no real equal rights in a capitalistic society.
7
Some very radical viewpoints broaden “the holder of rights” to any kind of life form, such as
plants and other organisms, and even to any lifeless forms and whole-nature beings. For
example, C.D. Stone argues that we should extend legal rights to forests, oceans, rivers and
other natural objects. See his article “Should Trees Have Standing?--Toward Legal Rights for
Natural Objects,” Southern California Law Review, 45, 1972.
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rights.” The term “human rights” has not been adopted with a precise definition or
with absolute agreement. For most Western scholars, so-called “human rights” should
apply to all human beings at any time and place, and to anything, regardless of
kinship, race, class, gender, property, religion, occupation, ideology, talent, merit,
age, physical condition, socio-political system, or other background and
commitments. Generally speaking, human rights cannot be waived, changed or
transferred. Moral rights are a form of rights defined and recognized through a value
system, an ethical framework, human conscience, social responsibility or public
opinion (Gastil, 1976, 231-240). Legal rights are a form of rights defined and
recognized by an external authority, sovereignty, or state law. The theory of natural
rights has been one of the most important socio-political concepts for human
development. This theory asserts that men are created equal, and governments derive
their just powers from the consent of the governed. There have been diverse debates
about “natural rights.” For example, Rousseau criticized Hobbes’ and Locke’s points
of view. For Rousseau, indeed every man has a natural right to preserve himself and
to act in accordance with this right. Civil society has no natural ground to issue a
command which contradicts natural rights. But all civil societies issue such
commands; natural rights cannot be their legitimization. Man is naturally free, and
civil society takes his freedom away from him; he is dependent on the law, and the
law is made in favor of the rich—or at least in its origin was meant to favor them. For
Bentham, human happiness could not be determined by reference to an objective
good or to natural rights such as those proclaimed in the American Declaration of
Independence-1776 or in the French Declaration of the Rights of Man and Citizen1789, because natural rights were based on selfish interests however well or illdisguised. 8 A classical formulation of “natural rights” is presented as follows:
Seeing any men are by nature those sons of Adam, and from him have legitimately
derived a natural propriety, right, and freedom, therefore England and all other
nations, and all particular persons in every nation, notwithstanding the difference of
laws and governments, ranks and degrees, right to be alike free and estate in their
natural liberties, and to enjoy the just rights and prerogative of mankind whereunto
they are heirs apparent; and thus the commoners by right, are equal with the lords.
For by natural birth all men are equally and alike born to like propriety, liberty, and
freedom; and as we are delivered of God by the hand of nature into this world,
every one with a natural innate freedom, and propriety, even so are we to live,
everyone equally and alike to enjoy his birthright and privilege. 9

8
Rousseau’s The Discourse on the Origin and Foundations of Inequality Among Men; see also
“Anarchical Fallacies,” Being an Examination of the Declarations of Rights Issued During the
French Revolution, in Works, Vol. II, pp. 484-534.
9
Thomas Edwards, Gangraena, part III, p. 17. Edwards refers to Richard Overton's
Remonstrance (1646). See Tracts on Liberty in the Puritan Revolution, 1638-1647, ed. by W.
Haller, Vol. III, p. 351.
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Obviously, in ancient China, there existed some moral claims (rights) for social
responsibility, life style, and modes of behavior. There had also been some legal
claims (rights), such as equality in initiating a lawsuit. Some great Chinese thinkers
advocated certain claims corresponding to so-called natural right—for example, the
claims for life, liberty, equality, resistance to oppression, property, beneficence,
survival, subsistence, security, self-protection, interactive duties, and happiness.
The fourth is the “Rights for” Mode: the Possible Motivation of Rights. This
mode is about a certain form of intention, direction, and purpose for rights. Different
holders of rights have different motivations. Politically, those motivations could be
for liberty, equality, individuality, legality, security, safety, survival, democracy,
development, enjoyment, or happiness. Economically speaking, they could be for
interest, benefit, profit, advantage, beneficence, or compensation. In Chinese
traditional culture, different holders or subjects of rights had different motivations.
The fifth is the “Rights from” Mode: the Possible Origin of Rights. This mode is
about the root sources or causes for rights. The idea of rights might come from human
nature; cultural tradition, and value systems; historical process and social progress,
spiritual and material needs, revolutions and mass movements, organized and
institutionalized activities; and most important, individuals’ claims, interests and
advantages. Undoubtedly, at least some of the sources of rights also appear
throughout Chinese history.
III. The Rehumanization of Chinese “Rights”
Unlike Chinese Daoism, according to the Confucian worldview, Chinese ethics must
be based on a type of anthropocentrism which regards humans as the central and most
important beings in the universe. It must be emphasized, with reference to all of the
above definitions and modes to the theory of rights, that “rights” from the Chinese
perspective are inspired and derived from a completely different source and by a
completely independent path—that being traditional Chinese anthropocentrism. 10 In
the Western sense, “rights” have three basic preconditions: the human being as the
center of the earth, individuals as the starting point, and the social contract as a
secured guaranty. Perhaps it is superfluous to note that these features may, or may
not, be unified. Normally, so-called anthropocentrism emphasizes that humans, as the
central concern, must judge all things. Anthropocentric ethics regards humans as the
ethical subjects of any rights. An important issue is “who or what” may count as a
moral subject. In deontological anthropocentrism, only humans have ethical duties
and rights. For instance, as Noel Preston claims, anthropocentric approaches
determine the right, the good or the fitting for environmental questions in terms of

10

Tu Weiming refuses to use the concept “anthropocentrism.” He says: “The full meaning of
humanity is anthropocosmic rather than anthropocentric.” See his “Human Rights as a
Confucian Moral discourse,” Confucianism and Human Rights, p. 302. For me, the important
issue is how to define this term.
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their impact on human beings. “On an anthropocentric approach, the claim that
pollution of the environment is to be avoided could be justified by invoking the
human rights to clean air and water” (Preston, 2007, 182). Surely nowadays,
anthropocentrism is a very negative term, as Rob Boddice claims: “Anthropocentrism
is a charge of human chauvinism and an acknowledgement of human ontological
boundaries. Anthropocentrism has provided order and structure to humans’
understanding of the world, while unavoidably expressing the limits of that
understanding” (Boddice, 2011). However, it is more creative to examine the six
possible ways of analyzing the issue of “rights” from the perspective of so-called
Chinese anthropocentrism (synonymous with humanism). It did not come from a
single, unique, or pure philosophical source; actually, it was unified by Confucianism
(later Neo-Confucianism), Legalism, Taoism, Moism, and other Chinese cultural or
spiritual roots (even Buddhism). In order to avoid ambiguity, we may use humanism
instead of anthropocentrism, as M. Juergensmeyer advocates: “...humanist
philosophies such as Confucianism, which do not share a belief in divine law and do
not exalt faithfulness to a higher law as a manifestation of divine will”
(Juergensmeyer, 2005, 70).
What is humanity? Confucius and Mencius interpreted and explained it in
different terms and within different contexts. The first is airen 愛仁 [love all human
beings] (Analects: 12:22); the second is kejifuli 克己復禮 [disciplining oneself and
restoring rites]( Ibid., 5: 12); the third is jisuobuyu wushiyuren 己所不欲，勿施於人
[do not do to others what we would not want others to do to us] (Ibid., 5:11, 12:2); the
fourth is tianrenheyi 天人合一 (the unity of heaven and humanity); the fifth is
renzheng 仁政 [rule by humaneness] (Mencius: Tianwengong). Tu Weiming believes
that the Confucian perception of human self-development, based upon the dignity of
the person, is a series of concentric circles: self, family, community, society, nation,
world, and cosmos (Tu, 1998, 302). For Louis Henkin human rights are rooted in a
conception of human dignity which determines and defines rights, requiring that they
be recognized and realized. Confucian teachings encouraged civility and inspired
humane concern and mutual respect (Henkin, 1998, 309). From Tu’s and Henkin’s
views, we may find the same source–“human dignity” for both Confucian
humaneness and Western rights. What is traditional Chinese anthropocentrism? We
may characterize it as follows: a) Human beings, their powers and their affairs are
more significant than divine beings. b) There should be some conflicts and
interactions between different kinds of human beings, such as in the five basic social
relationships. c) Balance, equilibrium, and harmony among human beings are the
most important social purposes, tasks, and ideals. d) For this reason, some necessary
social norms, principles, rules, laws, orders, systems, values, and moral standards
must be formed, organized, and institutionalized. e) Good rulers should take care of
the interests of the people and bestow some benefits to them through rule by virtue
and the principles of justice. f) Governments or authority figures also must be strict,
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as well as fair in giving out rewards and punishments, offering “the carrot and the
stick” judiciously. The most important principle of Confucius for an individual person
to become self-realized as a ideal human being in the social life is ren 人(humanity or
humaneness), from which all socio-political norms and moral standards are derived. If
this “basic line” was implemented thoroughly and completely, the various human
needs, claims, interests, dignity, and self-esteem could be recognized, guaranteed, and
fulfilled.
III - 1. Ideological Sources of Chinese "Rights" Consciousness
To borrow some concepts from the Western value system, the initial picture in the
Chinese perspective of rights is an enormous multiplicity of spiritual sources, namely
the influence and effects of five sources--individualism, liberalism, egalitarianism,
legalism, and democratism through integration, combination, and unification. While
everyone asserts these five sources to be interdependent and interactive, and attempts
to build connecting bridges across the various boundaries, clearly the effort of
constructing certain specializations among them should also be necessary and
workable. In a sense, the above five sources have also been functional in Chinese
human development, but all of them worked in very passive, negative, naïve, or
subordinate ways. Having placed the issue under examination, the main question is:
how are we to draw the dividing lines between: 1) negative individualism vs. positive
universalism; 2) passive liberalism vs. active conservatism; 3) naive egalitarianism vs.
refined discriminativism; 4) subordinate legalism vs. dominate moralism; and 5)
implied democratism vs. overall despotism?
The first is “negative individualism vs. positive universalism”. With reference to
this point, the performance of so-called individualism may be contrasted with the
overall performance of positive universalism. Louis Henkin argues that in Chinese
tradition the individual was not central, and no concept of individual rights existed in
the sense known in the United States. The individual's participation in society was not
voluntary, and the legitimacy of government did not depend upon his consent or the
consent of all people. Individuals were not equal, and society was not egalitarian but
hierarchical (Henkin, 1986). In Tao Julia’s opinion, the notion of individual rights is
commonly contrasted with non-Western conceptions of the collective good to show
not only that the Western conception of rights is culturally peculiar to the West but
also that it is morally inferior in privileging individual self-interest over the common
good (Tao, 1990). But, according to A. J. Nathan's point of view, Chinese philosophy
still assigned a great role to individuals; however, this was a political individualism of
a very different kind from that which comes to mind in the modern West (Nathan,
1986, 138). For Hsieh Yu-Wei, Confucianism “regarded individuals as roots, and
communities as leaves—individuals as foundations and communities as roots” (Hsieh,
1968, 280). In the words of Derk Bodde, “Confucian individualism” means the
individual must develop his creative potential so that he can fulfill “that particular
role which is his within the social nexus” (Bodde, 1966, 66). On one hand, for the
Chinese ruling classes, the Great Unity, the Great Entirety, the Great Integrity, the
Great Centrality, and the Great Universality had been their most important social
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ideals; as a result, dehumanization, deindividualization, and depersonalization were a
basic characteristic of Chinese social life. 11 On the other hand, for the Chinese
masses, decentralization, deunification, and deuniversalization were also important
characteristics of Chinese social life. There have been sharp conflicts between the
hypocritical moral sermon, such as “to show loyalty for one's country,” and “actual
and realistic immoral practice,” such as “Human beings die in pursuit of wealth, and
birds die in pursuit of food,” or “Unless a man looks out for himself, heaven and earth
will destroy him.”
The second is “passive liberalism vs. active conservatism”. Accordingly,
emphasis should be placed on the inquiry into the conflicts between the
institutionalized ruling mechanism and loose or unorganized anarchical disobedience.
In principle, some great Chinese thinkers, such as Zhuangzi, advocated absolute and
unlimited spiritual freedom, and attempted to withdraw themselves from politics and
social activities, or adopted an unconventional and unrestrained life style. 12
According to Yu Fen, Confucianism, Daoism, and Buddhism all have their own
perspective on human freedom (Yu, 1998, 154). For many scholars, the antimajoritarian function is the primary function of rights. In Chinese culture, this antimajoritarianism also has been popularized for many intellectuals and ordinary people.
In practice—as the Chinese saying goes, “the mountain is high, the emperor is far
away” —the people who either belonged to the lowest class or to higher class often
wanted to cast off the yoke of social control to pursue their own needs and interests.
The third is “naive egalitarianism vs. refined discriminativism”. This demarcation
between two extremes at the level of their respective conceptual frameworks will be
helpful in understanding the paradoxical gap between the social ideal and reality.
Equality has been one of the most important social ideals in Chinese human
development. Datongshijie 大同世界 (The Great Universal Harmony and Perfection
in the World) has been a final dreamland for many honest, upright and fair-minded
ancient intellectuals. 13 Throughout the Chinese history of thought, many great
thinkers had advocated some kind of equality. Donald Munro suggests that Confucius
and Mencius demonstrate a belief in natural equality along with a moral perspective
that entails evaluative inequality (Munro, 1969). More significantly, Mencius
deepened the egalitarian theme. He assumes that human nature is good, and one can
find norms of behavior in one’s own heart which implies that human beings are
morally equal. Ideally, for him, everyone could become a Yao 堯 or Shun 舜(Mengzi

11

Sun Yat-sen figuratively described Chinese people as “a sheet of loose sand.” For him,
negative individualism was a serious barrier for Chinese social progress.
12
For example, many ancient scholars or poets such as Li Bai (Li Po) and Tao Yuanming
adopted a kind of independent thinking, a personal attitude toward life and characteristic style
of literary and artistic creation.
13
Some scholars think that “egalitarianism” or “equalitarianism” has been the leading
characteristic of Chinese peasant mentality, such as “to share weal and woe.” There was a very
famous slogan: “to share out equality without regarding the rich and the power, to live together
without regarding the noble and the ignoble.”
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Zhengyi: Jinxinxia). In other words, the potential for moral development was the
same for all. Wejen Chang points out that Mencius attempted to solve a conundrum:
the idea of human equality seems to be in conflict with the fact that in any society
some have to rule while others are to be ruled (Chang, 1998, 124). Confucius created
a private school, and struggled for classless education and selection of officials based
on equality, because “In education there should be no class distinctions” (Analects
15:38). The master also says: “By nature close together; through practice set apart”
(Ibid. 17:2). This statement seemed to aptly express a modern sense of human
equality and relatedness—one that allows for both similarities and differences
(Bloom, 1998, 96). Following Confucian thought, later imperial governments (Sui
and Tang Dynasties) created the “keju 科舉” system—to hold open examinations to
the public to select officials by equal opportunity and free competition. Although this
system had both advantages and disadvantages, it was much better than the selection
of officials by lineage, inheritance, or family, political, economic, religious, and other
backgrounds. 14 Objectively speaking, Confucius’ and Mencius’ affirmations of
human equality are not direct human rights thinking, but they can be considered a
potential source of the implied human rights consciousness. For Laozi (580-500 BC)
and his Daoism, any conflicts, struggles, or fights were based on some inequality, in
other words, harmony must be based on equality.15 Following Laozi, Zhuangzi (355275 BC) held, “There should be no inequality among natural things from the view of
Dao” (Zhuang Zi: Qiushui ). Daoism wanted to claim “equal survivorship.” For Mozi
(468-390 BC), there should be no inequalities among nations and human beings in
this world. He emphasized jianai 兼愛—universal love based on equality; shangxian
尚賢—selection of officials by their capacities based on equality; feigong 非攻—nonoffensive， and shangtong 尚同—harmony based on equality. 16 Guanzi (?-645 BC),
an important Legalist, stressed classless equality for the law and equality before
awards and punishments. 17 Legalists Zi Chan 子產 (?-522 BC), Shang Yang 商鞅
(390-338 BC), and Han Fei 韓非(280-233 BC) also emphasized equality before the
law.
The fourth is “subordinate legalism vs. dominate moralism”. Chinese Legalism
actually had a very strong influence on the Chinese political and legal system. In fact,
all Chinese political theory and practice had been a mixture of Confucianism,
Legalism, and Daoism. Generally speaking, Confucianism was a leading ideology or
value system; Legalism, a system of high-handed measures or coercive methods and
artifices; and Daoism, a thought pattern or mode of thinking. There are two famous
slogans used in Confucian ethics and Legalism: “The penal code is invalid for literati
and officialdom”; and “If a prince breaks the law, then he must be also punished by

14

See Tangshu: Xuanjuzhi (Annuals of Examination of Tang History).
Lao Zi, Dao De Jing (The Way and Its Power).
16
Book of Mo Zi, “Fayi,” “Jianai,” “Shangxian” and “Shangtong.”
17
Book of Guan Zi, “Zhongling” and “Jincang.”
15
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the penal code.” 18 This raises the question: What are the distinctions, the
relationships, and the interactions between Chinese Legalism and moralism. Jeremy
T. Paltiel believes that China has never known the significance of rights discourse
within the context of a legal discourse that privileges legal texts and constrains the
exercise of authority by reference to these issues (Paltiel, 1998, 271). According to
Andrew J. Nathan, Chinese thinking regarding law was shaped by two ancient
schools, Legalism and Confucianism. Both schools accepted the ruler's right to
formulate law. The Legalists viewed this right as unconstrained by any higher moral
order. They held that the ruler could and should create any laws necessary to
strengthen his state, and that harsh laws worked better than soft ones. Confucians
argued that, to be effective, the law must comply with the moral order inherent in
society. The laws and the ruler must be fair and just and must encourage the virtues of
filial piety, loyalty, and social compassion. This Confucian view was parallel in a
broad sense to the Western concept of natural law in that it believed in a moral order
independent of the laws of the state (Nathan, 1986, 127). In Chuang-ying Cheng’s
arguments, Confucian moralism implicitly defined the sense of human rights in terms
of the self in relation to virtues, rather than a sense of free-standing (Cheng, 1998,
145). In a sense, for Chinese Legalism, the implied sense of “human rights” was
implicitly defined in terms of political control in relation to punishments, because a
society must keep a balance between differing individual interests. For example, one
must be punished for stealing someone else’s property. Cheng characterizes the
transformation of Confucian virtues into modern human rights considerations as
follows: 1) One’s internal ability and the external needs of other people; 2) A duty of
the self to the community and a duty of community to the self; 3) The duty
consciousness of virtues and an expectation of the public utility; 4) The virtuous
action of an individual and of any other individuals; and 5) The public interests and
the private interests of ruler (Cheng, 1998, 148-149). Peerenboom compares the rites
(li) with rights through both the moral and legal perspectives. For him, there are
similarities and differences as well as interactions between Confucian rites and
Western rights. Both of rites and rights are “claims,” but the former are moral claims
while the latter seem to be legal claims. “Rites” can complement rights by providing a
moral dimension to interpersonal actions, suggesting additional possibilities above
and beyond the legal relations defined by rights (Peerenboom, 1998, 248-251).
Normally, “rites” are “moral duties” or “social responsibilities.” However, if “rites”
are “claims.” they can also be treated as a form of “rights”—“moral rights.”
In general, Chinese Legalism emphasizes: 1) Rule by person with the emperor’s
law; 2) Strict material or physical rewards and punishments; 3) Powerful political and
military forces; 4) Theory of corrupt human nature; 5) Tactical social control; 6)
Realistic attitude towards material interests; 7) Defined criteria to the public; 8)
General “equality” before the emperor’s laws; and 9) Applying limitation,

18

“Bao Gong” (Bao Zheng 999-1062 A.D.) is a house word in China. In a widely known story,
Bao Gong, an idealistic Legalist official, sentences a “Fu-Ma” (son-in-law of the emperor) to
death in the Song dynasty.
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centralization, and intimidation to “xiaoren” 小 人 (mean man). On the contrary,
Chinese moralism, such as Zhu Xi’s theory, emphasizes: 1) Rule by person with
Confucian virtue; 2) Spiritual or ideological advice and encouragement; 3)
Educational or ethical teaching and persuasion; 4) Theory of virtuous human nature;
5) Strategic social control; 6) Critical, even nihilistic attitude towards material
interests; 7) Flexible criteria for individuals; 8) Special treatment before law; and 9)
Demanding self-perfection, self-purification, and self-realization for “junzi” 君 子
(superior man). In Chinese history, the rulers always applied both Legalism and
moralism for social control.
The fifth is “implied democratism vs. overall despotism”. There was an implied
or passive democratism and constitutionalism 19 in pre-modern China, as seen in “the
system for selecting officials” and “the system for remonstrating with the emperor.”
Since the Ming dynasty (1368-1644), some enlightenment thinkers and Confucian
reformers, such as Huang Zongxi 黃宗羲 (1610-1695), Wang Fuzhi 王夫之 (16191692), Gu Yanwu 顧炎武 (1613-1682), Li Yong 李颙 (1627-1705), Tang Zhen 唐甄
(1630-1704), and Yan Yuan 顏元 (1635-1704), harbored certain democratic ideas.
For example, they attempted to substitute tianxiazhifa 天下之法 (law by all people)
for yijiazhifa 一家之法 (law only by the emperor).20 Accordingly, Huang Zongxi as
well as Gu Yanwu and other thinkers had made progress in their critique of dynastic
rule; they emphasized the political participation of the common people and addressed
renewed interest in broad constitutional issues (Hou 1957: vol. 392). Huang even put
forward a systemic constitutional plan for a balancing of powers, because he found
that Confucian values and Legalist systems were entwined and also coexisted to some
degree by the tension with one another. As de Bary states: “Individually impressive as
were these heroic of Confucian ministers, they were more the exception than the rule,
and while they testify to moral culture compatible with human rights sentiments,
something more was needed. That ‘something more’ as perceived by Huang Zongxi
in the seventeenth century was what might be called a civil society protective of
political freedom and public discussion at the Chinese court” (de Bary 1998: 16-18).
III - 2. The Holders of "Rights"—Traditional Socio-Cultural Circles
We may acknowledge theoretical assumptions concerning the possible existence of
holders of rights in Chinese history. In ancient China, the entire society could be
divided into the following seven basic cultural circles.
The first is the “rights” and the “tianzi 天子 Cultural Circle.” Tianzi means the
Son of Heaven—the Chinese emperor. The emperor was the unique and ultimate
human ruler. He and his entire imperial and royal family (including the nobility)

19

See Max Weber's discussion on “Chinese passive democratization,” Economy and Society,
pp. 985-986.
20
Later, Gong Zizhen, Weiyuan, Lin Zixu, Hong Xiuquan, Kang Youwei, Yan Fu, Sun Yat-Sen
and many other thinkers advocated the democratic ideal, and pushed forward Chinese human
development.
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formed a supreme cultural circle. Chinese emperors claimed to be the sole
representative of Heaven and the only direct administrator of its mandates. They truly
believed they held divine right, divine appointment, and divine arrangement
according to traditional political theology (a methodically and religiously formulated
political theory). Therefore, absolute obedience and blind loyalty must be the main
duty and obligation of the governed. From this divine legitimacy, Chinese rulers
emphasized a kind of hereditary right to transfer political power from one generation
to the next. On one hand, tianzi advocated that Heaven bestowed divine rights upon
them; on the other hand, only they could bestow the limited right to the subjects and
the people by their will. There are some similarities and differences between the
divine right doctrine of Chinese emperors and that of European kings. Similarities
included the belief their “divine rights” served as an instrument or spiritual weapon of
propaganda for ruling society, and both were based upon the belief that dynasty or
monarchy was a divinely ordained institution. Differences included the Chinese belief
that emperors were responsible to an impersonal heaven, while European kings were
accountable to a personal God. In the Chinese view, Heaven could withdraw the
divine right from bad emperors, and people also had the “right” to change rulers and
to end imperial inheritance. The people were not required to observe absolute
obedience to a bad ruler. But in the European view, obedience was due to the ‘office’
of king, irrespective of who occupied the office or how he had acquired his rank. The
law of primogeniture required complete obedience be given to the person of the king
as well as to his legitimate heirs (Figgis 1922).
The second is the “rights” and the “Shidafu 士大夫 Cultural Circle.” Shidaifu
means literati and officialdom—the whole scholarly bureaucratic mechanism. Max
Weber examined Chinese imperial administration in his theoretical formulation of
bureaucracy. Accordingly, the Chinese traditional administrative system constituted a
pattern somewhat closer to the bureaucratic ideal type. The higher officials in
imperial China were “literati”: products of an intensive education in religion, ethical
tradition, literature, and art. Selection and recruitment were carried out in large part
through an extremely rigorous system of written examinations. The Chinese imperial
administration system also emphasized the literary rather than the legal and the ethical
rather than the scientific. Although Chinese society is one of humanity's highest
achievements, it did not develop significantly from the imperial period to the modern,
a rational-scientific model that provides the framework for the ideal-typical
formulation of bureaucracy. 21 In a sense, shidaifu represented the mainstream of
Chinese traditional culture. Generally, all the members of this circle were educated
and selected by the imperial examination system. Shidaifu, as a main part of the giant
state apparatus, were bestowed legitimate power from the emperors in order to control
society. Shidaifu had a twofold personality: they were subjects before the emperors
and rulers before the people. For their interests, shidaifu attempted to have claims or
rights as follows: 1) claims or rights for rewards and punishment in the official career-
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See Max Weber’s The Theory of Social and Economic Organization, Economy and Society
and The Religion of China: Confucianism and Taoism.
Journal of East-West Thought

134

JOHN ZIJIANG DING

-so-called shitu; 2) claims or rights for participating in decision making--so-called
mouzheng; 3) claims or rights for giving advices or suggestions, even warnings, to the
emperor—so-called shangjian; 4) the claims or rights for writing books to expound a
doctrine; 5) the claims or rights for forming their own characteristic style of
philosophy and literature.
The third is the “rights” and the “xiangshen 鄉紳 Cultural Circle.” Xiangshen
means country gentry and squires, such as landlords, local despots (tyrants), elders or
leaders of patriarchal clans, owners of big manors, heads of villages and small towns,
and heads of the neighborhoods. Xiangshen were the main representatives of local
culture and possessed certain properties, reputations, titles, elevated birthright and
social standards, and local powers. Xiangshen attempted to hold the basic claims or
rights for local moral orders, local or clan interests, benefits, advantages, or natural
resources. 22 In general, Xiangshen emphasized certain moral claims or moral rights to
normalize, define and regulate local residents' conduct.
The fourth is the “rights” and the “shumin 庶民 Cultural Circle.” Shumin means
the populace and the multitude or the freemen and common people, such as peasants,
businessmen (traders and peddlers), petty townspeople (philistines), servants, physical
workers and villains. Shumin were the majority of the ancient Chinese population.
Shumin had the claims or rights for passive equality, survivorship, existence and
Shenyuan (to initiate lawsuits against others). 23
The fifth is the “rights” and the “jianghu 江湖 Cultural Circle.” Jianghu literally
means rivers and lakes, and actually means vagrants and itinerants--the persons who
were living an unsettled life, wandering from place to place—such as chevaliers,
charlatans, entertainers, martial arts players, mountebanks, quacks, beggars and
temporary workers. Basically, jianghu attempted to have claims or rights for passive
or negative freedom. 24
The sixth is the “rights” and the “zaofan 造反 Cultural Circle.” Zaofan means
rebellion, uprising, or insurrection, such as revolting peasants, 25 insurrectionary
armies, rioting groups, the rebelling masses, anarchists, robbers, bandits, brigands,
sinister gang members 26 and other criminals. The zaofan circle attempted to have the
claims or rights for survivorship and existence through overthrowing rulers and

22

Unlike the British gentry, which was the class between the nobility and yeomanry, the
“xiangshen” was the class between the “shidaifu” and “shumin.”
23
In a sense, “shumin” was similar to “yeomanry” in the British history. The “shumin,” who
were members of a class below the “xiangshen,” possessed small estates or had the professional
skills to run a small business, or work for a limited salary.
24
The “jianghu” circle has provided some of the most attractive source material in traditional
Chinese literature.
25
Some Chinese scholars even argue that the “zaofan” —peasant uprising—has been the true
dynamic of Chinese historical progress. Indeed, the peasant uprising has been at least one of the
major reasons for dynastic transformation.
26
Chinese secret society or underworld gang. For instance, “qingbang” and “hongbang” have
had a significant influence on social life.
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changing social orders with the mentality of anti-authority, anti-tradition, and even
anti-society.
The seventh is the “rights” and the “huidaomen 會 道 門 Cultural Circle.”
Huidaomen means sectarians and superstitious persons, such as professional
Buddhists, Daoists, folk religious believers, cult or shrine members, minority groups,
martial arts organizations, and other superstitious sects and secret societies.
Huidaomen attempted to have claims or rights for religious or superstitious
propaganda, and organizational expanding and development. 27
Logically, there was a very fundamental and profound conflict of rights within
the above seven cultural circles. For John Rawls, the conflict of rights might be
avoided by well-drafted rights and through the workings of the institutional processes
of a well-ordered society. Rey Martin thinks the issue addressed in the “conflict of
rights” is crucial to Rawls’ overall theory of justice (Martin 1985). In Chinese history,
if the conflict of rights was reduced, lightened and diminished, then social harmony,
balance or equilibrium would appear, and vice versa.
III - 3. “Right” as Combination of Vague Consciousness and Spontaneous Behavior
Due to its different natures, qualities, and functions, the concept of rights can be
divided into two kinds of antithetical categories—“hard” and “soft.” This division
may help us understand the issue of rights in Chinese cultural tradition. So-called hard
rights are defined, formalized, recognized, substantive, actualized, and inalienable,
but so-called soft rights are undefined, unformalized, unrecognized, nominal,
potential, and alienable. Traditional Chinese “rights” can be considered “soft” ones.
In Chinese traditional culture, the notion of “rights” was only a combination of
“naïve, vague, or implied consciousness” and “spontaneous or blind behavior.” As
Chung-ying Cheng considers, Chinese culture has had a sense of human rights
implicitly defined in terms of the self in relation to virtues (Cheng 1998: 145). Like
Westerners, ancient Chinese people had certain moral, legal, or socio-political claims,
demands, protestations, and declarations for their own interests. Unlike Westerners,
ancient Chinese people did not build any clear and obvious concepts or theories of
“rights,” nor did they launch any significant struggles for “rights.” “Rights” in
traditional Chinese culture appears only in a passive, implied, subordinate, intuitive,
irrational, and bestowed way.
Despite the long and obvious arguments and interactions between moralism and
Legalism, it is fair to declare that the function of wangfa 王法 (the imperial law) has
never been properly examined or analyzed; at least not to the extent that a reasonable
conclusion emerged. 28 An additional consideration of this study pursues a causative
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Unlike the church in Europe’s Middle Ages, Chinese religious institutions have never been a
dominant social power; yet they have had the most influence on Chinese social spirituality and
value systems. In my opinion, “wu”--witchcraft or sorcery--was one of the most original
Chinese cultural sources or roots.
28
“Falu” is the Chinese translation of the Western term “law.” “fa” means legality, general
legal system and the whole statute code. “lu” means the concrete provisions, clauses or articles
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inquiry into why this is so, to disclose certain factual processes, as well as to suggest
possible pioneering and productive exploration of rights within the traditional Chinese
legal system. Three particular causes stand out which may be advanced for the failure
of Chinese political philosophers to respond to the function of wangfa. The first is a
prejudice which considered Confucian moralism as the only official ideology and the
sum and essence of socio-political entities in the Chinese historical process. The
second is a misunderstanding from which the rule by will or person was considered
the government’s only practice in ancient Chinese social control. The third is a
distorted view that the criminal lawsuit was considered the only lawsuit in ancient
Chinese legal action. In more than two thousand years, there were many codified and
written laws in China. 29 The ancients constructed a highly institutionalized legal
system. According to Philip M. Chen, there were four striking characteristics of the
Chinese law tradition. First, more than twenty-one hundred years ago China was a
bureaucratic state that had already begun to use law as an instrument for maintaining
social order. Second, even the well-organized legal system had relative insignificance
in the life of the country, due in large part to the Confucian values and heritage that
put law in a secondary, undesirable position. Also, because of China’s vastness and
the difficulty in communication, in practice, law did not reach below the country
government. Third, corruption, irregularity, and other unattractive features were
prominent in the administration of justice under the formal legal system. Fourth, there
was no adversary system by which an individual could defend himself against charges
made by the state. (Chen 1973, 7-8) We try to trace the significant advancement of a
probable important contribution to ancient Chinese civilization and its legalized
human interests—the protection of life, property, and dignity. We will not focus on
the hypotheses generated to interpret or explain theories of rights, but rather on the
factual practice of relevant legalized claims and needs.
Conclusion
There is a vast accumulation of ancient legal literature in Chinese cultural
development. Originally, such literature was designed to meet the rulers’ political
needs; but now it provides a tremendous source for our in-depth analysis of “rights”.
Broadly speaking, the history of Chinese legal literature is a history of changing
times, interests, norms, actual practices, conceptual frameworks, thought patterns, and

of law and other specific degrees, rules, precedents, regulations, discipline and restraints.
“Wang” is emperor or imperial power. “wangfa” can be translated “imperial law or legality.”
Another popular term in the Chinese legal system was “xing or hsing,” which means
“punishment” or “penal code.”
29
The earliest systematic written law was Fajing (The Book of Law) by Li Kui (?-395 BC). The
most profound long-run impact on legality in Chinese history emerged in Tangluushuyi (Tang
Code, 737 AD), which was much earlier than Constitution Criminals Carolina (1532 AD)).
Later, Songxingtong (The Complete Books of Song Dynasty Penal Law), Damingluu (The Great
Ming Code) and Daqingluuli (The Great Qing Code) were all complete and systematic, and had
a very important influence on the ancient Chinese legal system.
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intellectual styles. Different stages of the conscious legal process can be distinguished
from the practical legal process. Such antinomies as those between the theoretical and
the practical, the active and the passive, and the substantive and the nominal should
be clarified by objective and serious examination.
Whether such examination is “justified” and “reasonable” or not is not as
significant as the fact that the problematic nature of “rights” exists; and socio-political
philosophy does not have a simple solution already worked out. Most of what I have
discussed may be summarized in a few brief propositions. “Rights” in Chinese
historical perspectives can be viewed, not as a logically conceptualized, analyzed,
rationalized, and theorized thought, or a completely legalized, systematized, and
institutionalized human behavior of critical importance in its own demand, but as two
phrases in our hypotheses concerning “rights”: “vague consciousness” and
“spontaneous behavior.” There is a need for systematic inquiry into the ways “vague
consciousness” of rights affected “spontaneous behavior” of “rights,” and vice versa.
But a satisfactory and in-depth literature review has not yet been developed.
However, a better answer might be added: “Rights” in a Chinese historical
perspective that need study by political philosophers are enormously complicated and
not easily observed. What has preceded is a beginning sketch of a project designed to
provide possible approaches for discussion of “rights” in traditional China on a
sounder methodological basis. In order to realize the theoretical formulation, a
conceptual and analytical destination appropriate for reasoning and explaining
“rights” should be reconstructed in ways which point to the strategies appropriate for
establishing a more complete literature of discourse in this area.
For this purpose, five standard forms of academic tasks for the Chinese “rights”
researchers might be suggested: 1) to have more case studies within the Chinese
historical process; 2) to have more comparative studies between Western and Chinese
cultural value systems; 3) to have more theoretical modes or assumptions built up
from sufficient data of Chinese historical documents and literature; 4) to have more
interdisciplinary studies involved in various fields, such as political, economical,
legal, moral, literary, sociological, anthropological, psychological, and many other
socio-cultural or academic fields; and 5) to have more analytical critiques of all of the
existing frameworks for evaluation of Chinese political and legal thought. Actually,
the five above-mentioned tasks relate to one another, and each of them can be
considered an integral part of the whole. If these tasks could be pursued in a more
satisfactory manner, our research would contribute creatively to increase a substantive
understanding of “rights” at a much higher level. Obviously, the progress that can be
made in this direction is limited and not immediately productive. It is naive to
imagine that we can find a kind of panacea for dealing with all that hitherto has been
puzzling about the problem of Chinese “rights.” However, our inquiring efforts
should stimulate and legitimize further work.
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Hafner-Burton, Emilie M. Making Human Rights a Reality. Princeton, NJ: Princeton
University Press, 2013. 276pp.
Emilie M. Hafner-Burton is a professor in the School of International Relations and
Pacific Studies at the University of California, San Diego, and director of the
Laboratory on International Law and Regulation. She is the author of Forced to Be
Good and recipient of the Karl Deutsch Award. Her newly published book Making
Human Rights a Reality should appeal to human right activists, human rights legal
system practitioners, politicians, political scientists, lawyers in practice of
international law, philosophers of law, ethics, and politics. This book is a significant
contribution to the literature on international human rights law and institutions,
offering both reflections on the present state of international human rights
enforcement and an innovative strategy for the future human rights enforcement. The
most interesting feature of this book is that the author developed an ambitious and
thought-provoking proposal for strategic implementation of the international
monitoring mechanisms which protect basic human rights. In the last six decades,
human rights promoters have concentrated their zeal on setting universal goals and
procedures; however, the question is, as the author puts it, how international law that
means to safeguard human rights for the world can be made effective. There are
abundant legal norms and procedures aimed at protecting human rights; however, it
has been far from satisfactory in terms of making those norms and procedures impact
on real life situations and actualize protection of human rights on the ground of
international law. As the author indicates, the international human rights legal system
is powerless to put its own aspirations into practice. Thus, it has been a growing
concern that human rights conventions and laws do not themselves lead to a
worldwide enjoyment of fundamental human dignity, equality, and justice at an
individual level. Making Human Rights a Reality is a progressive response to this
concern. The author of the book forcefully argues that progress in actualizing
protection of human rights can be made if the stewards of human rights work
strategically with states that have dedicated resources to human rights protection.
This book consists of three parts. Part I, titled “the Calculus of Abuse”, examines
why people commit human rights abuses. The author reveals that human rights abuses
are not incidental events but rather are based on rational deliberation and calculations.
The author also spells out the contexts which are conducive to abuses and popular
rationales that people use to justify their abuse behavior. Part II, titled “International
Law”, surveys the development of the international legal system involving human
rights issues since the World War II. Since the Universal Declaration of Human Right
proclaimed on December 10, 1948, a system of norms on war crimes, crimes against
humanity, genocide, slavery, torture, as well as legal instruments to protect economic,
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social, and cultural rights have been developed within the international arena. The
author analyzes how this system has operated, to what extent the international human
rights legal system has been enforced, how relevant legal practitioners have
functioned in this system, and how much scholarly research has been done in this
field. Part I and Part II pave the way to Part III, titled “A Stewardship Strategy”,
which is the core premise of the book. This last part focuses on enforcement issues,
especially on those states that have played active and crucial roles in the enforcement
of human rights legal norms. The central point of the stewardship strategy is the idea
that steward states, the ones that willing to promote and take actions to implement
human rights around the world, may incorporate rewards and punishments measures
pertaining to human rights records within their foreign policies. This idea views
nations as central actors in promoting and implementing human rights, entails
localization and particularization of international human rights legal norms, and
encourages multi-national collaboration or human right alliances which may include
both governmental and non-governmental organizations.
The central concern of this book is practical; so are the problems it introduces. It
is quite obvious that the stewardship strategy introduces the contradiction of
implementing international law on human rights through particular legal and political
systems of states yet increases the tension between ideal-international and localnational interpretations and understandings of human rights. Two possible directions
are worth considering. Practically, a unilateralism (or the universalization of a
particular interpretation of human rights) may be an outcome of the stewardship
strategy if sovereign states play a key role in the success of human rights and only a
handful of states enter into the stewardship. Although the unilateralist direction
remains possible, and it is often resourceful, it is not desirable for commonly known
reasons. The other possible direction is legal pluralism, the approach that translates
ideal and abstract human rights standards and norms into multiple, particular, culturespecific languages and relationships. This may be a positive consequence of the
stewardship strategy. After all, since the very beginning of the human rights
movement it has been a collective effort in the pluralist spirit and the compromising
style. However, the process of linking the universal ideals embodied in the notion of
human rights to local laws, policies, and practice is also a double–edged sword. It is
instrumental in removing the obstacles to enforcement of formal human rights
protection. It may also compromise the interpretation and implementation of human
rights by the mixed vernaculars of intra-national politics and diverse cultural
expressions and expectations. It is interesting to understand how the stewardship
strategy is tactically realized in not only promoting the ideal of human rights but also
implementing human rights legal norms.
Dr. Zhaolu Lu, Professor of Philosophy, Tiffin University, USA. Emai:
luz@tiffin.edu.
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Henry J. Steiner, Philip Alston, and Ryan Goodman, International Human Rights in
Context: Law, Politics, Morals. 3th Edition. Oxford University Press, 2008, 1560pp.
This course book examines the world of contemporary human rights, including legal
norms, political contexts, moral ideals, humanitarian laws of war, human rights
discourse, state interests, international relations and institutions, governmental (state)
and nongovernmental (nonstate) actors, and economic development. The boundaries
of the subject are steadily expanding. Since the Second World War, the human rights
movement which grew out of that war has become an indelible part of our legal,
political and moral landscape. The book uses the term ‘movement’ to include
governmental and intergovernmental, as well as nongovernmental developments since
1945. Unlike some contemporary usage that restricts the term to nongovernmental
actors, given the breadth and complexity of the movement, including its engagement
with law, politics, morals and radically different cultures, the course book necessarily
includes materials from a wide range of disciplines.
The three principal themes of law, politics and morals are interrelated, indeed
inseparable, to achieve an understanding of the movement. The political and moral
aspects of international human rights are self-evident; it is the international ‘legal’
aspect that is novel. The rules and standards of contemporary human rights are
expressed not only through state constitutions, laws and practices, but also through
treaties and international custom, as well as the work products (decisions about
action, forms of adjudication, studies, investigative reports, resolutions,
recommendations) of diverse international institutions and agencies. Throughout, the
materials underscore the youth of this movement, and the task of students and others
committed to its ideals is to see themselves not as apprentices learning about an
established, even static, framework of ideas and institutions, but rather as shapers and
architects of the movement’s ongoing development.
The book’s goal is then not only to train students to work effectively within the
present structure and boundaries of the human rights movement, but also to impart a
broad as well as critical understanding of it, and to provoke ideas about the directions
in which it may be or ought to be heading. Human rights are violated within
individual states, not in outer space or on the high seas. One might therefore argue
that the study of rights should concentrate on different states–say, human rights in
Nigeria, in Pakistan, Peru, China, the United States, Iran, or France. Such a book
could offer contextual studies of human rights issues–police brutality, freedom of the
press, religion and the state, discrimination, political pluralism, and so on–that would
draw upon different national histories and political cultures. It would have the
character and high value of studies in comparative law, history and culture. This book
follows a different path. The distinctive aspect of the human rights movement over
the last half century has been its invention and creation on the international level.
Hence the stress is on the international human rights system as well as on the vital
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relationships between that system and states’ internal orders. Although many
examples throughout the book draw on human rights violations within one or another
state, most of the materials address international norms, processes and institutions,
both in their own terms and in terms of their relationships with states’ internal orders.
In many states, courts will at best be marginal actors overseeing human rights
issues. With the exception of the European human rights system (and, to a lesser
extent, the Inter–American system), the same can be said today about the permanent
international tribunals or committees, with respect both to dispute resolution and
development of human rights norms. The serious and systemic issues–torture, raw
discrimination, corrupt process, ethnic cleansing, genocide, unspeakable poverty,
political repression–figure in political processes within states and in international
organizations. For such reasons, and unlike the typical ‘casebook’, this course book
devotes less than a fifth of its space to opinions of courts and other tribunals. Many of
these opinions are very recent, for it is true that the significance of state constitutional
courts has expanded over the last decade. South Africa provides one striking example:
the range of readings readily accessible to university students from academic
backgrounds as varied as law, government, political economy, philosophy, theology,
business or public health.
Human rights courses benefit greatly by including students from such diverse
backgrounds, as well as from diverse states and cultures. The first edition, which
served as the principal course book in human rights courses in a surprising number of
countries, was used by faculty in both graduate schools and colleges, including
departments of law, government, and international relations. About fifty percent of
the text and materials in the book is either new or substantially revised. The text and
materials are too extensive to be covered in their entirety in most human rights
courses. Choice will surely vary among professors, depending on the time available
for a course and the purposes for which the course is offered.
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